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Krissa Corbett Cavouras 

 

Pathfinder:  

Researching the Endangered Species Act of 1973 
 

 

Research Question 
 

How have the courts applied the Endangered Species Act of 1973 over the past three 

decades? 

• How have the federal agencies tasked with administering the Act done 

so?  

• How has the City of New York referenced the Endangered Species Act 

in administrative rulemaking? 

 

Target Audience for this Document 
 

This pathfinder is intended to serve the independent legal researcher – either in an 

academic or practicing context – who needs to understand the legislative, judicial, and 

executive applications of the Endangered Species Act of 1973.  

 

Research Plan 
 

A. Issue: Understanding how the courts have applied, and how agencies both 

federal and municipal have administered, the Endangered Species Act of 1973 

over the past three decades. 

B. Jurisdiction: Federal statutory law, federal case law, federal administrative 

rules and regulations; municipal administrative  law as applicable 



 2 

C. Key Terms: “endangered species act” “ESA” “endangered species”; more 

narrowly, “judicial application”, “decision”, “implementation”, etc.  

D. Resources: 

a. Statutory Law – the United States Code  

i. Searching the United States Code using finding aids 

ii. Full-text Searching in the United States Code 

b. Case Law - Federal 

i. Statutory Annotations 

ii. “One good case” approach 

iii. Using digests 

iv. Full-text search 

c. Administrative Law 

i. Administrative Rules & Regulations 

ii. Administrative Decisions 

d. Municipal Law – New York City 

E. Brief Results List: 

a. Important Cases 

b. Status of Cases 

 

 

 

Research Log 
 

 

I. Statutory Law – The United States Code 

Starting with statutory law is recommended; the law begins with 

legislation and progresses to case law (the final say in our common 

law system) and also to administrative materials, where agencies are 

tasked with administering the law.  

 

A. Searching the United States Code Service (Lexis) 



 3 

 

a. Using finding aids (indices, tables of contents, popular name tables) to search 

the U.S.C.S. 

i. U.S.C.S. – Index: 

1. Using the Index product (USCIDX), I searched "endangered species 

act" (full-text search) and found three results; one entry under "E" 

is “Endangered Species Act, Generally, 16 §1531 et seq.”. 

2. I also found "Endangered Species Act Amendments of 1978", also in 

“E”.  

3. I was prevented from going to that section directly from Index due to 

our user agreement limitations.  

ii. U.S.C.S. – Table of Contents: 

1. I used the main database for the USCS (USCS) searched "endangered 

species act" in “table of contents only” and found it in chapter 62 of 

Title 16, "african elephant conservation", which was "Relation to the 

Endangered Species Act" (§ 4241). Obviously related to my research 

question, but not what I was looking for. 

2. I returned to search and adjusted to "endangered species OR 

endangered species act". This brought six table-of-contents results, one 

of which was Chapter 35 of Title 16, "Endangered Species" - opening 

this chapter brought me to § 1531 through 1544, which discuss 

everything from the congressional findings to implementation and 

enforcement.  

3. It's interesting that there is no section titled Endangered Species Act; 

perhaps my full-text research will reveal that the section is broader 

than just this particular act. 

iii. U.S.C.S.– Popular Name Table [TIP: for this research question, we 

recommend beginning with the Popular Name Table as it provides the 

most direct access to the Endangered Species Act – note that this is not 

always the case, and typically an index search is the most effective 

starting point for finding aids]: 



 4 

1. Using the separate popular name table product  (USNAME), I did a 

search for "endangered species act" and found it entered as 

"Endangered Species Act of 1973" - which takes me directly to a list 

of all the act's "entries" in the Code, from 1973 onwards.  

2. Here, again, I was unable to click through to the sections listed 

because of our user agreement limitations. It was good to see that 

"Endangered Species Act", although not exactly listed as such in the 

table of contents, was reflected in the Popular Name Table and the 

Index. 

 

b. Performing full-text research in the U.S.C.S. 

i. I decided to adopt a search strategy of starting with a broad full-text search 

for “endangered species act” in the U.S.C.S. database. Here, I’m returned 

215 results, as expected, too high to effectively sort through! 

ii. I returned to “edit search” because I wanted to take advantage of the 

Document Segment restriction, and so added “conservation” within 

“SECTION”, which my scope page told me contained headings and 

section titles. I decided to use “conservation” because I remembered that 

this was the Title of the Code under which the ESA was most frequently 

referenced. I received 11 results, which pleased me.  

iii. However, 16 U.S.C.S. §1533, which I knew to be the bulk of the ESA as it 

was codified, was not among them! I changed my search to “endangered 

species” and SECTION (Conservation) but still did not receive §1533 as a 

result. 

iv. Returning to Edit Search, I changed my Segment restriction to the same as 

the one  used in the U.S.C.A., “CITE (16)”, if only to find §1533 as a 

result. I found it among the 107 results, although I’m disappointed that my 

successfully-narrowed 11 results didn’t include the section of the Code I 

know to be most relevant. It seems I had more immediate luck using the 

Table of Contents as a finding aid than in my full-text searches.  

1. UPDATING: Throughout the U.S.C.S., I was able to get the status 
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of any section by “Shepardizing” in the top-of-page menu. 

Shepard’s gave me a great citing summary box at the very top of 

the page, dividing it into positive, neutral, and negative 

analysis/treatment. Shepard’s also provides a link to “PENDING 

LEGISLATION” regarding the section I opened (16 U.S.C.S. 

§1533).   

 

B. Searching the United States Code Annotated (Westlaw) 

 

a. Using finding aids (indices, tables of contents, popular name tables) to search 

the U.S.C.A. 

i. U.S.C.A. – Index: 

1. Using the index product offered by Westlaw (USCA-IDX), I searched 

for “endangered species act”. This search yielded me three results – 

US Index: Alaska, US Index: Immigration, and US Index: Words and 

Phrases. In the last one, the ESA did come up (and pointed to the 

correct section of Title 16) but I wanted to revise my search to find a 

closer index entry. 

2. Revising the search to “endangered species” brought me 117 results, 

starting with A, so I scrolled to find results beginning with E. This did 

yield the index entry for “endangered species” which pointed me to, 

again, Title 16 starting with §1531. It was interesting to see here, as in 

Lexis’s index, that the Act itself doesn’t have an entry point. 

ii. U.S.C.A. – Table of Contents: 

1. To use the table of contents for the U.S.C.A., I opened the database 

main database for the Code (USCA) and clicked on “table of contents” 

in the top right of the search screen. Interestingly, Westlaw doesn’t 

make it easy to search the entire TOC; you’re asked to select certain 

sections and only then can you search. To be broad, I selected ALL, 

and searched “endangered species act”. I was disappointed to be 

returned with 282 results; upon scanning them, it was clear that 
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Westlaw had expanded my search to the full text content of the 

U.S.C.A., not just the titles in the TOC. 

2. Instead, I experiment with “expanding all” and doing a Ctrl+F search 

for “endangered species act”, which is fruitless since Westlaw can’t 

expand all sections of the TOC at once. 

3. Finally, I open just Title 16 – Conservation, and then my Ctrl+F for 

“endangered” highlights Chapter 35. Ultimately, I’m frustrated by this 

method of searching the Table of Contents, since my aim is to limit 

myself to finding aids, although presumably it would generally be a 

benefit to get a full-text search immediately upon running a search of 

the TOC. 

iii. U.S.C.A. – Popular Names Table: 

1. Opening the Popular Name Table product, I see that I can jump 

straight to “Acts beginning with… E” or I can edit the search bar to 

reflect the name of the Act I’m looking for. Both are equally 

successful ways to arrive at the entry for the ESA, which brings me to 

a list of sections where the Act is referenced (entirely, again, in Title 

16). 

2. I think for a research question as narrow as mine, the Popular Name 

Table is a good finding aid tool, as it will naturally limit the researcher 

to the Act itself, not other places where endangered species might be 

mentioned. 

 

b. Performing full-text research in the U.S.C.A. 

i. I began by simply searching “endangered species act” in the full-text 

U.S.C.A. database. This brought me 282 documents – far too many.  

ii. I performed a “locate in search” by restricting my term to the Substantive-

Docs field (SD), which the scope field informed me was “Citation, prelim, 

caption, text and credit fields (not including Public Laws set out as 

notes)”. This narrowed my results to 60, so I decided to scan just the first 

page and see what I was getting. After the first few titles being 6 and 10, 
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not seemingly related to directly to the ESA, I start to see “Title 16 – 

Conservation” coming up frequently. 

iii. I decided I want to see the Title 16 results only, so I did an “edit locate” 

and used the Citation field restriction for “16”. I still only narrowed it to 

43 results, so I decided to open one up and see what I was getting.  

iv. I saw that a lot of my results are passing mentions, even within Title 16, to 

the ESA – which was, after all, a far-reaching piece of legislation – so I 

returned to “edit locate” and decided to try looking in the “caption” field 

for “endangered species act” OR “endangered species”. This brought me 

two results (too few!) but at least it brought me specifically to the sections 

where those words were in the chapter titles of the Code: 16 U.S.C.A. 

§1533, “Determination of endangered species and threatened species”, as 

well as 16 U.S.C.A. §4241, “Relationship to Endangered  Species Act of 

1973” (under “African Elephant Conservation Subchapter III”).  

v. Between my two results – too few – and my 43 results – still too many –  I 

felt a little unsatisfied by my results. The ESA is obviously wide-reaching 

legislation and so would understandably be referenced throughout the 

Code, from land use issues to conservation to water rights. 

1. UPDATING: When I did open up any particularly relevant section 

of the Code in U.S.C.A., I was able to immediately see a flag, or a 

“C” at the top left that indicated its status. In 16 U.S.C.A. §1533 

particularly, the yellow flag indicates “possible negative 

treatment”, which in this instance were mostly court cases 

questioning the constitutionality or the state regulation and control. 

Under “duty to preserve”, I even found a few red flags for cases 

indicating “severe negative treatments”.  

 

C. Searching the United States Code (Bloomberg Law) 

a. Using finding aids (indices, tables of contents, popular name tables) to search the 

U.S.C.  

i. U.S.C. – Popular Name Tables and Topical Indices 
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1. I decided to “combine” these two databases in Bloomberg to apply the 

same search term to both products.  

2. My search returned me two results, the first one logical and the second 

one less so:  

a. Popular Name Table E-F: I had to scroll down to find 

“Endangered”; I could also use the “jump to” arrows. My results 

listed the original Act and its amendments, with links to jump to 

those chapters of the Code.  

b. U.S. Code – Immigration: This index entry did reference the ESA 

thusly – “Endangered Species Act of 1973, waiver of provisions, 8 

U.S.C. § 1103 note”. This was the only index result in my search 

list. 

c. I returned to my search beginning, and this time I added ONLY the 

Topical Indices, and searched only “endangered species”. This 

time I found “U.S. Code – Endangered Species”, an entry that 

contained mostly references to Title 16 chapters, but also to that 

previous Immigration entry. 

ii. U.S.C. – Table of Contents: Bloomberg Law provides individual access to 

search each Title of the USC but no Table of Contents separate search option. 

Without even a field-restriction option, I couldn’t restrict a search to the table 

of contents only, leaving me with full-text searches as my only remaining 

option.  

 

b. Performing full-text research the United States Code (Bloomberg Law)  

i. In the U.S.C. at Bloomberg Law, I found few search options from the main 

search screen, so I started by simply searching for “endangered species act” in 

the full-text database of the U.S.C.  

ii. Interestingly, I only received 81 results. Perhaps because the U.S.C.A. and the 

U.S.C.S. both have value-added content (like annotations and notes of 

decisions), the search here at the official, unadorned version of the Code is 

more limited to what was printed in the original Titles.  
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iii. Bloomberg Law doesn’t offer many restricting options, but I decided to see 

what their topic-based filters would do to my results; there was one for 

“Environmental Law” that filtered the results to 10, so I selected it.  

iv. This brought me directly to most of the Title 16 sections of the Code, where I 

spotted sections 1533 through 1540 right away.  

v. I opened up §1533, “Determination of endangered species and threatened 

species”, and I saw essentially a pared-down version of what I found in 

U.S.C.A. and U.S.C.S. In this way, Bloomberg Law provided me with easy 

access via a single search (and one site-designated filter) to the results I was 

looking for.  

1. UPDATING: Without any B-Cite options (or any indication at the top of 

the section) to give me a sense of the currency or subsequent treatment of 

this section, what I was finding was no better – just more polished – than 

the free content available from GPO Access. And while it’s possible that 

Bloomberg Law has manual updating of the Code as supplements become 

available, I did not see anything indicating it was not simply taken from 

the most recent published edition of the Code from 2006.  

 

D. Searching free-of-charge statutory databases for the United States Code 

 

a. GPO Access (gpoaccess.gov) 

i. Finding Aids: 

1. Index: The index to the United States Code is not available online. 

2. Table of Contents: GPO Access allows me to browse and open up 

individual titles (which serves as a kind of TOC) but there’s no search 

feature to find a phrase in this “table of contents”. I open up “Title 16: 

Conservation” because I happen to know that statutory law in my research 

area will mostly be codified here, but again I’m taken to a digital table of 

contents page with no search capacity beyond drilling down through 

possible chapter titles. A Ctrl+F (find) search locates Chapter 35, 

“Endangered Species”. 
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3. Popular Name Tables: GPO Access allows me to search for popular names 

(suggested in its search tips) by combining “popular name” AND the 

popular name I’m searching for. I enter “popular name” AND 

“endangered species act” in the search field but this yields no results. I 

remove “act” from my search string and try again to no avail. I’m not sure 

what this search string is actually searching (full text? Or a hidden Popular 

Name Table?) so I give up. 

ii. Full-text research: I started by searching the full text of the 2006 version of 

the United States Code for “endangered species act”. This brought me 40 

results, first among them the sections in Chapter 35 of Title 16 that deal 

particularly with endangered species, §1531 onwards. I wanted to see if I 

could get more specific, so I returned to the main search bar and using their 

formula, added “AND 16USC*”, so that my results were restricted to Title 16. 

Interestingly, this still brought me 40 results, this time all from Title 16, 

whereas in my previous pool of 40, some of the results were from other titles. 

This led me to believe that I was being given a random sample of results 

arbitrarily capped at 40.  

1. UPDATING: Unfortunately, since the main page of the U.S.C. search 

field told me that this was the 2006 Edition, with general and permanent 

laws as of 1/3/2007, I cannot rely on GPO Access to provide any 

subsequent actions or updates to these sections, such as amendments that 

have been enacted in the last four years.  

 

b. THOMAS, Library of Congress (THOMAS.loc.gov) 

i. Finding aids: 

1. THOMAS provides access to the U.S. Code by linking to Office of the 

Law Revision Counsel website (uscode.house.gov), where I can find the 

entirety of the Code. 

2. On the main page, my options were to search or download the Code 

(which would be a full-text search) or use the classification or popular 

name tables. I started with the Popular Name Table. Here I could “jump 
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to” names beginning with E, where I did a Ctrl-F search for “endangered 

species act”. 

3. I found a non-hyperlinked entry for the ESA that directs me to Public Law 

93-205 and 87 Stat. 884 (16 U.S.C. 1531 et seq.). Obviously, I could use 

this information to find the Act in the Code, on paper or at GPO Access, 

but I learn little else from here. 

ii. Full-text research:  By searching the entire U.S.C. for “endangered species 

act”, much like the U.S.C. hosted by Bloomberg Law, I found 83 results. 

However, OLRC’s search engine allows me to restrict to a particular Title, 

and since I saw so many Title 16 results in my original list, I decided to return 

and restrict to that Title. This time I received 59 results – still a lot! – but I 

didn’t seem to have any more helpful refining options other than searching 

particular Chapters or Subsections. Since I knew that §1533 was the most 

germane, I opened it up to investigate my results. I found a very simplified 

text version here, that said “1/5/2009” at the top. 

1. UPDATING: I wanted to know whether the date at the top of §1533 was 

an indication that this section reflected any updates through the 2009 

supplements, so I visited the About page and found my answer: “Titles 1 

through 42 and the Table of Popular Names are based on Supplement II of 

the 2006 edition (January 5, 2009) of the Code.” So although still not as 

up-to-date as anything available through the proprietary product, I find 

that accessing the Code through THOMAS and the Office of the Law 

Revision Counsel is more up-to-date than what’s available on GPO 

Access.  

 

c. Cornell LII (law.cornell.edu) 

i. Finding aids: 

1. Cornell’s Legal Information Institute homepage for the U.S. Code 

(law.cornell.edu/uscode) provides a list of points of access for the Code on 

the right-hand side of the page. Presumably since the content is taken 

directly from GPO Access, there is no Index here at Cornell, but there is a 
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popular names table, as well as a “listing” (TOC style) of the Titles. 

2. Starting with the Title Listing, I saw no “search the titles” option to search 

ONLY the headings – I would automatically launch into a full-text search 

if I enter my terms.  

3. In the Popular Names Table search, much like at THOMAS/OLRC, I 

could “jump” to E and do a Ctrl+F search for “endangered species”, which 

found me the entry for the ESA. This time, the Public Law citation and the 

codified citation were both hyperlinked, although the PL link took me to a 

head page in THOMAS.  

ii. Full-text research: The U.S. Code at Cornell’s LII, according to the front page, 

is taken from the House of Representatives. Since the main search page urged 

me to browse for a relevant title and then search that title alone, I selected 

Title 16 and performed a full-text search within this title for “endangered 

species act”. My query returned 91 results – too many! But LII’s relevancy 

sort put the §1536 section at the top of the results, which I found to be an 

interesting shortcut when there aren’t many advanced-search features 

available to me. I also appreciated that LII highlights my search terms in red, 

so that when I scanned different sections, I could get a sense of whether it 

found the full string of my search or just “Act”. 

UPDATING: On the main page for Title 16, I select the “How Current Is 

This?” link, which gave me indications of all changes to any sections of Title 

16 as of the 2009 Session Laws. In some cases, there were live links to those 

sections within LII, as well as live-links to the Public Laws themselves from 

GPO Access. Again, although this update frequency doesn’t match the 

proprietary products, it’s good to be very clear on every page where the source 

is, and how often it’s updated. 

 

d. FindLaw Cases and Codes (findlaw.com/casecode) 

i. Finding Aids: 

1. FindLaw offers full-text search capacity to the U.S. Code and citation look-

ups, but my only option for a finding-aid search was the Popular Name option 
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(“Browse by Popular Name”). The “Endangered Species Act” entry took me 

directly to the text of 16 §1531.  

2. There are no other finding aid tools available through FindLaw.   

ii. Full-text research: I only had one search option – keyword search – in Westlaw’s 

FindLaw product, so I performed a keyword search for “endangered species act” 

in the U.S. Code. I received a list of results that, frustratingly, didn’t indicate how 

many except that it was beyond 10, nor were my search terms indicated in my 

result – merely the title of the section that presumably contained them. Since I 

couldn’t narrow my search any further anyway, I opened the first result returned 

(Chapter 49 of Title 16, §2912), but my search terms weren’t highlighted so it was 

difficult to tell why this was returned as my first result. I performed a Ctrl+F find 

search instead.  

UPDATING: Nowhere on the main page, or within my search results, do I 

have any information about the source material or updating frequency of my 

results. Essentially, it means for a researcher that this tool is the least useful, 

since one can’t even know with accuracy the last update to the material. 

 

II. Case Law – Federal  

A. Statutory Annotations: In this section, I will use a relevant section of the 

United States Code (or other proprietary versions) to find what cases have 

interpreted or applied that statute, via the annotations provided. I have 

determined through prior research that 16 U.S.C. §1533, “Determination of 

endangered species and threatened species”, is the most relevant to my 

research question and the most likely to be cited in important case law. Thus, I 

will use 16 U.S.C. §1533 to conduct my statutory annotation research 

throughout the three proprietary databases. 

 

a. United States Code, Annotated (Westlaw) 

Because I know the citation, I do a Find & Print search for “16 U.S.C.A. 

1533” and am taken directly to that part of the U.S.C.A. Once there, I scroll down, 

looking for the annotated case law, which I’ll find under “Notes of Decisions” on the 
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left-hand side. 

I have a table of contents to help me sort what particularly I’m looking for in 

the annotated cases. My research question is pretty broad – how have the courts 

applied the ESA – and I see a lot of relevant issues that have probably been 

interpreted by the courts: removal of species from the list, listing species, duty to 

preserve. But “constitutionality” jumps out at me. 

“Constitutionality” has two separate headnotes; one, Alabama-Tombigbee 

Rivers Coalition v. Kempthorne (477 F.3d 1250), that discusses the constitutionality 

of Congress including intrastate species within the scope of the regulatory scheme of 

ESA, and another, U.S. v. Hill (896 F.Supp. 1057), that states that the ESA “does not 

unconstitutionally delegate authority to Secretary of Interior to determine what are 

endangered and threatened species”. Both of these seem highly relevant to how courts 

are applying the ESA. 

I return to my Table of Contents and decide to select another sub-topic, to see 

what else is there, since my research question is so broad. I decide “designation of 

critical habitat”, since it would bring so many parties to bear (local and state agencies, 

property owners, developers) might be a meaty area for case law.  

Indeed, there are 32 headnotes listed here! Most of them relate to the Fish & 

Wildlife Service (FWS). I spot a case I’ve read about in my secondary source 

research, Northern Spotted Owl v. Lujan (758 F.Supp. 621).  

 

b. United States Code Service (Lexis) 

Turning to Lexis’s proprietary version of the Code, I know I can’t do a citation 

search, so I perform a full-text search in the U.S.C.S. database for “16 U.S.C.S. 1533” 

and find my section of the Code.  

Here, I’m looking for “Interpretive Notes and Decisions”, which I find in the 

Practitioner’s Toolbox on the right-hand side. 

I find less items in the Table of Contents than I did over in the U.S.C.A., but I 

prefer the arrangement – they seem more thought-out here.  I particularly like the the 

TOC organizes the case headnotes with some granularity – “listing as threatened or 

endangered species” and “designation of critical habitat” are sub-topics of “Particular 
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Determinations”, which gives me some indications of how those topics fit into the 

structure of the statute.  

Again, I think “constitutionality” is the most immediately relevant to my research 

question, so I start there. Interestingly, I find one of the same cases as I did in the 

U.S.C.A. – U.S. v. Hill (896 F.Supp. 1057) – but there’s another headnote here I 

didn’t find before. It’s Forest Guardians v. Babbitt (174 F.3d 1178) and it discusses 

the Secretary of the Interior’s failure to designate critical habitat for endangered 

minnow by the statutory deadline.  

Here, I decide to return to the Table of Contents and take a look at cases under 

“listing as threatened or endangered species”. Here there are over 50 headnotes, not 

surprisingly. I see a few cases whose names have become familiar, but there are so 

many here that it’s difficult to pick out one that might be a “one good case”.  

 

c. United States Code (Bloomberg Law) 

I’m able to do a Quick Citation Search for my citation in the U.S.C. here in 

Bloomberg Law – 16 U.S.C. §1533 – and I’m brought directly to that section.  

However, when I scroll through the text of the statute to find annotations or 

similar at the bottom, I see that there are no case law annotations or notes on 

decisions at all. For my purposes. Bloomberg Law’s proprietary access to the U.S.C. 

is no different than GPO Access.  

 

B. “One Good Case” approach: I decide I’d like to use Forest Guardians v. 

Babbitt (174 F.3d 1178) that came up during my U.S.C.S. statutory annotation 

research as my “one good case”, because it’s headnoted under 

constitutionality but also seems to refer to designations for critical habitats, 

which I know is an important element of the ESA and has come up many 

times before the courts. Also, it’s from the Tenth Circuit, and although that’s 

not my jurisdiction per se, I can use it to find cases here in the Second Circuit. 

My plan is to find the case, and then examine how the headnotes have been 

cited – either through KeyCite, Shepard’s, or B-Cite.  
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a. 174 F.3d 1178 in Westlaw’s All Federal Cases database (ALLFEDS) 

I use Find & Print to find this case in Westlaw, and upon opening it, I start 

perusing the headnotes to find the ones most relevant to my research. I see several 

“Environmental Law” headnotes, that delve into subtopics like judicial review and 

intervention, and administrative agencies and proceedings. I decide to “KeyCite this 

Headnote” on #2, which drills down as Environmental Law -> Judicial Review or 

Intervention -> Further Review of Administrative Decision -> Decisions Reviewable  

and right of review.  

By clicking “KeyCite Citing References for this Headnote”, I find a drill-down 

menu that provides a list of 12 cases that cite this headnote by jurisdiction. None of 

them are from the Second Circuit, but I can see the different types of treatment 

(positive, negative) and I can also see to what depth the headnote was cited 

(examined, discussed, cited, mentioned).  

By clicking the number next to each case, I can jump to where my original “one 

good case” is cited in the text – I do so for Missouri ex rel. Nixon v. Secretary of the 

Interior,(158 F.Supp.2d 984) to see what I find. I’m a little disappointed that I found 

no cases in my jurisdiction, but I can see how using the “one good case” approach can 

help you do that.  

 

b. 174 F.3d 1178 in Lexis’s “Federal Court Cases, Combined” database (COURTS) 

Here, in Lexis’s Federal Court Cases Combined database (COURTS), I do a 

full-text search for my citation, to get around our subscription restrictions. I find 

Forest Guardians v. Babbitt and start scrolling for headnotes. I like the summary that 

Lexis provides, as well as the Core Terms. Oddly, however, this case doesn’t contain 

any headnotes! I can Shepardize the entire case, of course, which brings me 112 

citing references, but I want to find a case where I can Shepardize this Headnote.  

I decide to try using U.S. v. Hill (896 F.Supp. 1057) as my “one good case” 

here in Lexis. This case, I find, does have “Lexis Headnotes”. 

I only find one headnote that allows me to “Shepardize: restrict by Headnote”, 

regarding international trade law and environmental protections for fish. I click on 

“Shepardize: restrict by headnote” and find that the citing case was from Federal 
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Claims Court.  

 

c. 174 F.3d 1178 in Bloomberg Law’s “All Federal Court Opinions” database 

I find Forest Guardians v. Babbitt here by doing a citation search, as I did in 

Westlaw, for 174 F.3d 1178, and am pleased to find the case brought up and B-Cite 

available. There are no “headnotes” per se through Bloomberg, and the panel at the 

right which ostensibly would allow me to pull up positive, distinguished, et al 

treatments is not working.  

I B-Cite the case and find a list, organized by treatment, of cases that cite 

mine. I see some district courts – NM, CA  - and one from the Ninth Circuit, but 

nothing from the Second Circuit, which is my jurisdiction. 

 

C. Using digests: In this section, I will use the varying kinds of digests available 

to me through all three proprietary services – starting with the most powerful, 

the West American Digest System – to see what cases I can find by starting 

with a digest search. 

 

a. West American Digest System (Westlaw) 

I start with “Key Numbers” at the top of my homepage, knowing this will take 

me to the Digest system database. I decide to start by browsing the digest system 

topics for “environmental law”, which I quickly find as 149E (clearly added into the 

numerical order at a later date!). I select it to search, and decide to restrict my search 

to the U.S. Court of Appeals, Second Circuit. I add the search term “endangered 

species” to restrict my search to my research question. 

My results bring me three headnotes – one sub-topic is “imports and exports”, 

which I discount for now, the second sub-topic concerned with judicial review or 

intervention, which is promising, and the third sub-topic is criminal responsibility. I 

decide to investigate the second, “judicial review and intervention”.  

Here I find just one headnote, for New York Coastal Partnership, Inc. v. U.S. 

Dept. of Interior (341 F.3d 112), in which area land owners claimed that federal and 

state agencies’ “failure to take remedial and protective actions to address island's 
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shore erosion problem violated their constitutional rights and federal laws and 

asserting claims under, inter alia, Takings Clause, Endangered Species Act (ESA)”. 

I’m very pleased with this result – it’s in my jurisdiction and relates directly to how 

the courts have interpreted the agencies’ responsibilities under the ESA.  

 

b. Using the digest in Lexis: Here, I’m of course not using a digest system as modeled 

by West’s Digest System, but a digest of sorts is nonetheless available by using the 

“Search by Topic or Headnote” function through Lexis. 

I start by selecting “Environmental Law” as my “topic search”, and then 

further by restricting it to “endangered species” using the searchbar. When I find that 

topic linked, I’m able to use the right-hand side of the screen and “Search by 

Headnote”. It’s not remotely intuitive or well-designed, but here is where I can search 

by headnote. 

I select my jurisdiction – U.S. Court of Appeals, Second Circuit -  and I’m 

given 133 headnotes. It’s worth noting that there are many cases here that are 

unpublished, and they have no precedential value, but they may be worthwhile to the 

academic researcher nonetheless; less so for my solo practitioner client. I’m now 

viewing the digest version of these headnotes, and I can definitely find a few cases 

that match my needs. For instance, Fund for Animals v. Kempthorne (538 F.3d 124) 

discusses whether a public order violated the Migratory Bird Treaty Act or the 

National Environmental Policy Act. However, I see here that my search strategy 

brought me headnotes that discuss “endangered species” but not necessarily the Act. 

I return to my “digest” screen and focus my results to search for the Act. This 

brings me 41 headnotes, where I’m pleased to find New York Coastal Partnership, 

Inc. v. U.S. Dept. of Interior (341 F.3d 112) again; clearly focusing the terms gave me 

more narrow and relevant results. Although Lexis does not create a digest system 

quite as categorized and comprehensive across their site, I’m glad to be able to use 

their headnote search to fulfill a similar function and find similar results.  

 

c. Bloomberg Law Digest (Bloomberg Law) 

In the Bloomberg Law Digest, I start by performing a search at the top of the 



 19 

page for “endangered species act”. I find one entry in the digest that matches my 

search terms: through “wildlife conservation” -> “wildlife and endangered species” -

> “prohibited acts”. It takes me straight to an entry, BL POL 61730, which states 

“Under the Endangered Species Act (ESA), 16 U.S.C. ¬ß 1531, virtually all dealings 

with endangered species, including taking, possession, transportation, and sale, are 

prohibited, except in extremely narrow circumstances.” There’s only one citation but 

it’s an important one – TVA v. Hill (437 U.S. 153), one of the earliest and most 

important cases that discussed the then-new Endangered Species Act.  

I return to the Digest to try browsing for my topic and seeing what I find. 

Under “Environmental Law” I find many sub-topics, including one on Conservation, 

which contains the categories “Determination”, “Land Use”, “Protection of 

Ecosystems”,  and “Use of Resources”. “Wildlife & Endangered Species”, which is 

under the Use of Resources categories, brings me three digest entries – the one I’ve 

already mentioned and another, BL POL 69560, which states that “Under the 

Endangered Species Act (ESA), if an agency concludes that its action will not affect 

any listed species or critical habitat, it is not required to consult with the National 

Marine Fisheries Service (NMFS) or the Fish and Wildlife Service (FWS).” This 

entry has two citations appended to it – including what it calls “SEMINAL CASE” 

for this digest topic, Pacific Rivers CouncilL v. Thomas, 30 F.3d 1050 (9th Cir. 

1994). 

I’m pleased with these results (although baffled as to why the BL POL 69560 

didn’t come up when I searched “endangered species act” as it has the words right 

there in the title!) because it functioned similarly to the digests found in Westlaw and 

Lexis – I used my knowledge of the key words for my topic to drill down through an 

organized vocabulary to find important cases.  

 

D. Full-text research (case law) 

In order to more effectively research the far-reaching judicial applications of 

the Endangered Species Act, for this section I will focus on one aspect of the 

Act: the designation of critical habitats, which according to the ESA are 

designated by the Secretary of the Interior “on the basis of the best scientific 
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data available and after taking into consideration the economic impact, the 

impact on national security, and any other relevant impact, of specifying any 

particular area as critical habitat” (16 U.S.C.A. §1533). Since critical habitat 

designation is an important element of how the ESA was to be implemented, I 

will target our full-text searches to cases that deal with critical habitat 

designation within the scope of the ESA. My goal will be to execute an 

effective search strategy and then select one case in my results to follow 

through for updates to its status.  

 

a. Full-text case law research in ALLFEDS (All Federal Cases – Westlaw) 

 

I started in ALLFEDS with the intent of creating one or two search 

constructions that I would attempt to carry out across all three proprietary databases 

(and to a lesser extent, in the free databases). From my notes, I decided to start with 

the following: 

“endangered species act” OR “endangered species” w/p “critical 

habitat” AND designation 

In ALLFEDS, this construction returned me 290 results – far too many to work with. 

But because I’d started broad, I decided I could afford to use “locate in result” to get 

more refined. I scanned through the snippets of the first couple cases – two in 

particular that I knew to be important came up – and decided that term frequency was 

one tool I could use. Using locate in result, I applied a term frequency of ten to 

“endangered species” within the same sentence as “critical habitat” (also with a term 

frequency of ten).   

 This narrowed my original results to 92 – not a bad start, but that still felt like 

too many to comfortably browse. I thought about what action was most relevant to 

designation of critical habitat and the words “failure to comply” jumped out at me 

from one summary. So I used “edit locate” to add “and fail! to comply”, using a root 

expander to catch all fail-ing, fail-ed, or fail-ure usages in the text.  

This further winnowed my results, out of the original 290, to 44 – still a large set, 

but considering that I was in the ALLFEDS database and this covered every court, I 
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was pleased with 44. Beginning to browse, I did find myself thinking about the 

Westlaw Next function of sorting by “most cited”; in a moment like this, where my 

cases were all (or mostly) unknown to me, it did strike me as a useful feature. 

However, I decide to take a look at one case in particular, Bennett v. Spear (520 U.S. 

154), since it was a Supreme Court case. This 1997 case concerned ranchers and 

irrigation districts filing citizen suits as provided by the ESA, claiming that the 

Secretary did not adequately consider economic impact when designating a critical 

habitat, and that the biological opinion on the part of the Fish and Wildlife Service 

failed to comply with “best scientific and commercial data available” required by the 

ESA for designation.  

 

Updating: According to KeyCite’s “Citing References”, this case has “some negative 

history but not overturned”. Scanning the list, I see that the ruling was “called into 

doubt” by Saavedra Bruno v. Albright (197 F.3d 1153), which wasn’t a case 

concerning the ESA but rather judicial review in administrative decisions, and called 

into doubt some procedural review exceptions stated in Bennett.  

 

b. Full-text case law research in COURTS (Federal Court Cases, Combined – Lexis) 

 

Here in Lexis’s federal case database, I decided I wanted to replicate my search 

strategy from the beginning, as a comparison point for what number of results I 

would receive. While in Westlaw’s ALLFEDS I received 290 results from my 

original search construction: 

“endangered species act” OR “endangered species” /p “critical habitat” AND 

designation 

Here in Lexis’s version of, presumably, the same court files, I received 316 results 

instead; an additional 26! Regardless, 319 still struck me as too many so I decided to 

“focus” my results. Here, I didn’t see an option for “term frequency” in the advanced 

focus, but I did decide to change my connection strength to endangered species act 

“within sentence” of critical habitat AND fail! to comply. 

 Disappointingly, I received ten results. This seemed too few. I “focused” 
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differently within my original results, which I think Lexis makes very easy to do, and 

tried instead to re-insert the term lost from my original search, which was 

“designation”. So I focused my search to “endangered species /s design! /s critical 

habitat”, which brought me back to a wider pool of 177. I decided to add back my 

“failure to comply” component with an AND connector, and here I found 82 

searches; all done within focus, although I was missing sorely the term frequency 

option so I returned to my advanced focus screen. I still didn’t find it, and wonder 

whether “term frequency” is something that’s limited to the original search 

construction in Lexis, or not available at all?  

 With my 82 results still to many – and narrowing my “fail! to comply” 

addition to within paragraph produced only 13, too few – I decided I’d rather have too 

many options than too few, so I began to browse for a case to examine more deeply. 

One particular case caught my eye, Forest Guardians v. Babbitt (174 F.3d 1178) 

since I’d seen it before, in my “One Good Case” research. In Lexis’s excellent Case 

Summary section, I read that the court in this case “reversed and remanded an order 

of the district court, which denied plaintiff non-profit environmental corporations' 

motion to compel defendant Secretary of the Interior to designate a critical habitat for 

the silvery minnow, pursuant to the Endangered Species Act (ESA). The court held 

that defendant failed to comply with the ESA and that, pursuant to the Administrative 

Procedure Act, it could order defendant to comply with the ESA”. I also scrolled by 

term through the main body of the case, to see how my search construction had 

brought me to this case.  

 

Updating: Lexis seems to have a mixed-bag approach on whether it uses a graphical 

representation for its citing service, Shepard’s, but on this case (as most of the cases 

on my results list), I had a yellow triangle present, indicating “possible negative 

treatment”. Shepardizing my case brought me to a citation summary, which told me 

Forest Guardians was criticized in one case and distinguished in five. Interested in 

which case had “criticized” the decision and how, I followed the link and found 

Center for Biological Diversity v. Pirie (201 F. Supp. 2d 113), but my Lexis user 

agreement didn’t allow me to jump directly there. (In order to see the case, then, I had 
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to do a full-text search for the citations; finding the case, but without jumping directly 

from the citation I wasn’t directed to where in the case Forest Guardians was 

“criticized”. ) 

 

c. Full-text case law research in “All Federal Court Opinions”  

(Bloomberg Law) 

 

 In Bloomberg, I started by “adding” the “all federal court opinions” database 

and then constructing my search terms to the left. Since I was allowed to use Boolean, 

I checked the list of search operators to get a sense of how specific I can be; 

Bloomberg Law’s search field pane might look fancier, but I prefer having my search 

term options laid out for me! I learned that I can do proximity searches, and I have to 

“nest” my compound search terms in brackets. I created the following search 

construction: 

("endangered species act" OR "endangered species") p/ ("critical habitat" AND 

designat!) 

And I was rewarded with 434 results! Definitely too many, but it was good to know 

my construction worked. I decided to modify my search first to change the proximity 

to sentence, but this only narrowed me further to 299, so I returned to my search and 

added “fail! to comply” refinement and this brought me only 13. 

 At this point in my research, rather than reject the small pool of results, I 

decided to comb through and it find a case – I’d seen that 40, or 88, was still too 

many to adequately read summaries for more than a few, anyway. Here, my first 

result wasn’t even a published case, but I did see some cases from the Federal Circuit 

and I spotted both cases I examined more closely in the other two proprietary 

databases. Since this was my final stop in the proprietary databases, I decided to pick 

a case here based on timeline; my research question, after all, regards how courts 

have applied the ESA since its inception, so I would realistically be looking for a 

spread of cases from 1973 to present day. The oldest case on my list was Barcelo v. 

Brown (478 F. Supp. 646), from the United States District Court for the District of 

Puerto Rico, and although Bloomberg Law provides no summary, I quickly flipped 
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through my highlighted search terms and got a sense that the case was about attempts 

to designate critical habitats for marine life in Vieques from the Navy. I was 

disappointed not to have any headnote-type treatment or any case summary – in fact, 

nearly no editorial content at all. 

 

Updating: Bloomberg Law makes it possible for me to determine the status of a case 

by B-Cite, and in fact, displays a set of “citation analysis summaries” on the right side 

of the case, although for some reason they’re not live. By clicking B-Cite, I see that 

Barcelo v. Brown is still good law, having been cited positively in 20 cases, 

distinguished in two, and “discussed, quoted” with a negative symbol by one, Peconic 

Baykeeper Inc. v. Suffolk County (585 F. Supp. 2d 377). However, when I move to 

that case, Bloomberg Law gives me no option to jump through the case looking for 

this distinguishing analysis on my original case.   

 

d. Full-text case law research in free online databases (Findlaw, LexisOne, and Google 

Scholar) 

i. Findlaw.com: With Findlaw, I go straight to their “cases & codes” section of their 

slightly more advanced “legal professional” side. Annoyingly, I cannot do a full-

text search (even using advanced search) in a collection of federal courts; I have 

to pick one. I decide to use the Supreme Court. I see an “options” tab under the 

keyword search bar and it tells me I can do “near” but not as specific as within 

sentence or within paragraph. Because of the limitations in my search 

construction, I decide to simply do: "endangered species act" AND "critical 

habitat" AND designat!. This search brings me zero results. I return to my search 

field and remove the designation refinement. This time I have seven results, 

starting with Bennett (which I found in Westlaw’s ALLFEDS), as well as another 

Supreme Court case I know to be influential, Babbitt v. Sweet Home (515 U.S.  

687). I’m pleased to see the entire case is here, with a brief editorial summary at 

the top, but I’m interested in why this case was returned to me, since I happen to 

know (and the summary illustrates) that this case is primarily about taking of 

endangered species, not critical habitat designation. So I resort to a Ctrl+F to see 
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that it’s listed a few times in one paragraph of the case.  

Updating: There’s no way in FindLaw to determined either the status of the 

case; the top of the page directs me to “KeyCite this case on Westlaw”. There 

is, however, a link for “Cases Citing this Case, Circuit Courts”, which brings 

me to a list longer than 10. There’s no indication from the bare-bones list, 

however, as to how Babbitt is being cited in these cases.  

ii. LexisOne.com: I’m happy to see that LexisOne, with their “Free CaseLaw” tab, 

allows me to search “combined Federal courts”. When I use the same search 

string I tried in FindLaw –  "endangered species act" AND "critical habitat" AND 

designat! – I’m immediately presented with 82 results; very similar to my search 

in Lexis’s proprietary database. Scanning my results, I see many familiar cases, 

and decide to examine Lujan v. Defenders of Wildlife (504 U.S. 555). On the 

results page, I am treated to a brief overview of the case: “Conservation 

organizations' motions for declaratory and injunctive relief under the Endangered 

Species Act of 1973 were improperly granted because they failed to prove the 

elements of causation and redressability, which were necessary for standing”,  and 

when I click through all I see is the full-text of the case, but by doing a Ctrl+F 

search, I see “critical habitat” is only mentioned once, making this not the most 

appropriate case for my search terms.  

Updating: LexisOne offers me the option to “Shepardize this Citation” for 

fifteen dollars, but otherwise offers no clue as to the status of the case; it 

doesn’t provide me with any information about other cases citing this case. 

iii. Google Scholar: Duplicating my search string from LexisOne and Findlaw, 

"endangered species act" AND "critical habitat" AND designat!, brings me a 

dizzying 1,670 results. Perhaps this is because many multiples of the same 

opinions are located on different pages across the web, and Scholar has no 

apparatus for making sure I only see one of each opinion, but also, this search 

database is “legal opinions and journals”. However, one of the seminal cases in 

the past thirty years, TVA v. Hill (the snail darter case), is the very first hit, 

indicating again Google’s relevance engine is at work. I open it up to find a 

pleasing display of “view this case”, and what I find is a very well-linked case file 
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where citations to other cases are hyperlinked and footnotes are as well. It looks 

as though they’ve also preserved the pagination of the case from the official 

reporter.  

Updating: Google Scholar provides no information as to the status of TVA v. 

Hill, but I do have a tab for “How Cited” which brings a rather sophisticated 

results list with its citations in quote fields and a list of hyperlinked cases to 

the right. Based on this comparison between the three free options, for looking 

at one particular case I’m the most impressed by Scholar’s easy-to-read 

navigation, although getting over a thousand results for one search string is 

problematic, I think, due to the fact that it’s legal opinions AND journals. 

 

III. Administrative Law 

 

A. Administrative Rules & Regulations – the Code of Federal Regulations (C.F.R.) 

In order to more effectively examine the administrative law materials across 

both proprietary and free-of-charge databases, I will be restricting my 

research question to one particular area of the Endangered Species Act – the 

listing of endangered or threatened species. Since species listing is a critical 

element of how the ESA is implemented by the agencies in charge of 

administering the Act, I hope it will be a fruitful focus for my research. My 

goal will be to execute an effective search strategy using these parameters and 

then select one section of the C.F.R. to follow through for updates to its status. 

 

a. Searching the Code of Federal Regulations (C.F.R. – Westlaw) 

Rather than starting with a full-text C.F.R. search, I decided to begin with a 

search in the RegulationsPlus Index. In here, I decided to use “endangered species” 

and found immediately an entry for “Endangered Species Act”. For “generally”, I 

found links to sections of the 50th title of the C.F.R. However, under the entry for 

“Endangered Species Act” I also had a sub-entry for “endangered and threatened 

species”, and upon opening it I found another “generally”, with some overlap in the 

sections of the 50th title listed for ESA; Generally.  
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Opening up a few of them, I decided that 50 C.F.R. § 402.01 which lays out 

interagency cooperation, seemed like a good starting point, although not specifically 

related to listing of endangered or threatened species. However, as a starting point, 

from here I opened “table of contents” to see where within the C.F.R.’s structure my 

section lay. Doing so, I found that the part my index search brought me to was Part 

402 of Subchapter A of Chapter IV. Joint Regulations (United States Fish and 

Wildlife Service, Department of the Interior and National Marine Fisheries Service, 

National Oceanic and Atmospheric Administration, Department of Commerce); 

Endangered Species Committee Regulations. But scrolling down, Part 424, Listing 

Endangered and Threatened Species and Designating Critical Habitat, caught my 

eye. I used the Table of Contents to drill down through this, until I found, in Subpart 

B, §424.10 et seq, which deals with listing and revisions to listing of endangered and 

threatened species. Directly after that, in §424.11, I found exactly what I was looking 

for: the requirements and factors for listing, delisting, and reclassifying species.  

Before performing any updating service functions, I decided I wanted to see 

how easy it would be to find this section using a full-text search; if I could do so, I’d 

update from there, otherwise, I’d return to this point in my research trail and perform 

the update service.  

I began my full-text search with “endangered species” /s “list!” /s 

“threatened”. This brought me 87 results, the first few not even in Title 50. Since I 

could see that my search was also going to bring me mentions of ESA regulations 

from other titles, like Title 7 – Agriculture, I decided to “locate in result” and add a 

citation restriction for “50”, since I knew from my Table of Contents research that the 

most relevant results were in Title 50. This restriction brought me a respectable 25 

results, which I began to scan. Many of my results were from very specific chapters 

and sub-chapters of Title 50, on marine wildlife, commercial fisheries, and 

disappointingly, the section I’d found so relevant in my index-based search wasn’t 

among them. Without the option to do Term Frequencies in my locate search, I had 

obviously overshot my search structure and missed my mark.  

I returned to my research trail and picked up with 50 C.F.R. § 424.11, and 

noticed that several times where “list!” and threatened are mentioned, the ESA is 
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simply referred to as “the Act”, which may be why my search string was 

unsuccessful.  

Updating: By selecting Citing References under KeyCite, I see that the status 

of this section of the C.F.R. is still effective; there are dozens of citing cases, only a 

few with yellow or even red flags. I also see a “citing registers” section, which clearly 

lists where in the Federal Register – as recently as April 8, 2010 – this section has 

been cited. Of course, today is April 13, 2010, so five days would have to be 

accounted for, perhaps by visiting the Federal Register at GPO Access and searching 

the last five days for references to the section.  

 

b. Searching the Code of Federal Regulations (C.F.R. – Lexis) 

In Lexis’s C.F.R. database, I looked for some indication that they had compiled an 

index to the tool, but I find none. Under the scope, I learned that Lexis claims it’s 

updated through the April 8, 2010 issue of the Federal Register, and I also found a list 

of “related materials”, but with no reference to an index. My only option, then, is to 

search the Table of Contents.  

 When I searched the TOC for “endangered species act” AND “list!”, however, 

I found no results. I revised my search to just “endangered species” OR “species” 

AND “list!”, and this brought me plenty of results in Title 50, including sections 402 

onward, which deal specifically with agencies’ duties in regards to implementing the 

ESA. As well, I found §424.11, because of my broadening of “endangered species” to 

just “species”, as this was a table-of-contents search and the title for that section is 

Factors for listing, delisting, or reclassifying species. 

 Backing out of my table-of-contents based searches, I decided to return to the 

search page for C.F.R. and conduct some full-text searches, to compare that process 

to the TOC-based search. I decided on the search string: endangered OR threatened 

AND species /s list!; I wanted to make sure that either the phrase “endangered 

species” or the phrase “threatened species”,  as they are both used in the C.F.R., were 

captured. 

 Here, as in Westlaw, I found a hopeless amount of results – over 200. So I 

used the focus function to limit my results to Title 50, and I narrowed further my 
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original search by making it within the same sentence as ESA or Act. This brought 

me only fifty results, all within Title 50, and by scanning the titles – aided by Lexis’s 

search page layout, which picks out the core terms and highlights your search terms – 

I did eventually find §424 et seq. However, my search results showed me that the 

most effective starting point for something as enormous as the C.F.R. is definitely an 

index search; even the TOC search is reliant on the researcher knowing not just the 

key concepts, but the way those concepts are notated in the title of the section. The 

full-text search is by far the most unruly for this material; without knowing what I 

was looking for, namely, without having found the most relevant section using an 

index search, I would have been reduced to reading through 30-40 sections of the 

code to find the one most relevant. 

Updating: Lexis allows the researcher to Shepardize the C.F.R.; in doing so, I find 

listings for citing cases, law review articles, and one statute, but I am disappointed not 

to see something clearly stating “effective”, as I did in Westlaw’s KeyCite. Back on 

the main entry page for 50 C.F.R. § 424.11, however, I see the text “*** THIS 

SECTION IS CURRENT THROUGH THE APRIL 8, 2010 ISSUE OF THE 

FEDERAL REGISTER WITH THE EXCEPTION OF 75 FR 16666, APRIL 2, 2010 

***”. This, frankly, confuses me. Is the implication that 75 FR 16666 somehow 

invalidates 50 C.F.R. § 424.11, or that it simply isn’t available? When I switch 

databases to the Federal Register search the citation in question, I see no reference to 

endangered, species, or listing.  

 

c. Searching the Code of Federal Regulations (C.F.R. – Bloomberg Law) 

I started my search in Bloomberg Law’s search field, where I selected the C.F.R. 

to search specifically. I have no options to search any sort of finding aid, like an 

index, or even a table of contents; my only option here is a full-text search of the 

C.F.R. Knowing Bloomberg Law’s search operators, I started with the following 

search construction: ("endangered species" OR "threatened species") s/ ("list!" 

AND act). Unsurprisingly, as I’d seen in both other proprietary databases, this 

brought me over 200 results, however, in Bloomberg Law I had no option to 

further restrict by Title, for instance; my “Filter Results” options are merely 
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topical restrictions, although it’s not clear how they’re assigned. I return to my 

original search, and having no further refinements, I decide to remove an 

expander from my search construction; this time I searched “listing” instead of 

“list!”. It seems as though this was the weak point for my search all along – 

performing a root expander for “list” brought me too many results, but looking 

directly for “listing” brought me a more targeted search, even if it did span a few 

Titles. With just 24 results, §424.11 jumped right out at me. Opening it up, I find 

the text of this section very plainly presented, with no hyperlinks or annotations 

available. 

Updating: Bloomberg Law as of yet has no updating service for its administrative 

materials; BCite, while available for the case law section of their service, is not an 

option here in the C.F.R. database.  

 

d. Free-of-Charge Databases 

Searching the Code of Federal Regulations in Findlaw.com  

Interestingly, Findlaw provides the option to do a citation search; although I 

wanted to start with a full-text search (no index or TOC made available), I plan to 

return to this and test its functionality once I’ve experimented with full-text 

searching. However, as soon as I perform my keyword search, “endangered species” 

AND listing, I’m taken to a results page, with 200 results, from the Code of Federal 

Regulations, in GPO Access. I return to Findlaw’s search page to see if anywhere on 

the site, I’m alerted that this service is a shell site for GPO Access, but no such alert 

exists. My search results in GPO Access are merely links to HTML or PDF files,with 

no options to further refine or sort them at all.  

Updating: On Findlaw’s main “shell” page, I am told to go to the Federal 

Register (a link to GPO Access) “to find rules that have not yet been added to the 

CFR and/or finalized by federal agencies or executive departments. The Federal 

Register publishes all Rules, Proposed Rules, and Notices made by Federal agencies 

and organizations, as well as Executive Orders and other Presidential Documents.” 

As such, Findlaw offers no updating or KeyCite services for the C.F.R. – which it 

also, really, doesn’t offer.  
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Searching the Code of Federal Regulations in GPO Access 

From the homepage for GPOAccess.gov, I can jump directly to the C.F.R.; 

my main page here indicates that I can perform “quick search” through the most 

current titles (2009-2010) or “Browse/Search the C.F.R.” This second option takes 

me to a table, with each year color-coded and organized by Title. I see that Titles 1-27 

are available for 2010, and scanning down, I see that the most recent Title 50 is from 

October of last year. I perform a quick search for “endangered species” AND 

“listing” AND “50CFR”, only to find five hits. They seem to be TOC results, as I can 

open up the text and find only a listing of the section titles, although parts 402 – 424 

do come up as related to my search. When I do a citation search for 50 C.F.R. § 

424.11, I’m taken directly to a text-file version of this section; no updating is 

available except as a notation that this is effective as of the most recent version of this 

Title published, Oct 2009.  

I decide to turn to the e-C.F.R., to use it, as much as I can, for updating the 

effectiveness of my chosen section. The e-C.F.R. tells me that “data is current as of 

April 13, 2010, so I select Title 50: Wildlife and Fisheries, and further select Parts 

400-499. Finding §424.11, I find the same section as in GPO Access, but this time 

with the e-C.F.R. assurance across the top that claims data is current as of April 13, 

2010. 

 

Searching the Code of Federal Regulations in FDSys 

For comprehensiveness’ sake, I decide to check out what FDSys has done so 

far for the C.F.R. For 2010, it seems like not even all the Titles already updated at 

GPO Access are available here. For the 2009 version of the C.F.R., I do have access 

to Title 50 but only by browsing its table of contents; there’s no search functionality, 

much less indexing, that I can see. If I didn’t know by now that the most relevant 

section for my search query was in Chapter 4, I would have to open all of them. Here, 

I can drill down through Part 424 to §424.11, and then I’m able to open it as a PDF, 

XML, or “More”, which is mostly metadata and MODS. There’s no way to see the 

text as HTML, and there’s no reference to its effectiveness or currentness. FDSys is 
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clearly still in beta and provides no functional free-of-charge access to the C.F.R. 

 

B. Administrative Decision-Making 

 

a. Administrative Decisions – Agency Websites 

 

I started my search in Google, looking for “list of federal agencies”. The first result 

was from USA.gov1, an alphabetical list of federal agencies. I started in “E”, looking 

for the EPA. I found it there, and I also found the Endangered Species Committee. I 

decided to look into both.  

 

Endangered Species Committee (http://www.fws.gov/endangered/) 

The Endangered Species Program (as it’s called on its homepage) seems like a 

subdivision of the U.S. Fish and Wildlife Service (which, itself, is part of the 

Department of the Interior). From this website, I learn that the FWS is one of the 

agencies responsible for administration of the Endangered Species Act; this website is 

their web portal for that responsibility.  

I see that the site makes available documents and guidelines about complying 

with the ESA (listing, recovery, candidate conservation) but from my initial browse, I 

find nothing referring to decision-making. A search on the site for “decisions” brings 

me to the page entitled “Reviews of Endangered Species Act Decisions”2, however, 

this page isn’t exactly a repository for agency decisions, rather: “The U.S. Fish and 

Wildlife Service has completed its review of eight decisions made under the 

Endangered Species Act that may have been inappropriately influenced by the former 

Deputy Assistant Secretary for Fish, Wildlife and Parks Julie MacDonald, and will 

take action to revise seven of the eight decisions.”.  

Since nowhere on the “What we Do” page do I find decision-making listed, I 

decide to return to my original search of federal agencies and look at the EPA instead. 

                                                 
1 http://www.usa.gov/Agencies/Federal/All_Agencies/index.shtml  
2 http://www.fws.gov/endangered/news/macdonald/  
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Environmental Protection Agency (http://www.epa.gov/) 

Having already spent a little time at the EPA’s website a few weeks back, I know 

to start looking for agency decisions under “Laws & Regulations”. From here, I 

follow a link to “how we enforce environmental laws”, which brings me to the 

Compliance and Enforcement division of the EPA3.  

Under Civil Cases & Settlements, I find a list of mostly settlements between the 

EPA and corporations that have agreed to pay damages or make restitutions based on 

violations to the statutes that the EPA administers. I want to find a case (really, a 

hearing – but EPA refers to them here as cases) or settlement that cites the 

Endangered Species Act, so I do a “case search” at the top of the page. No cases are 

found. The cases listed on the Case & Settlement page go all the way back to 1998; 

when I do a Ctrl+F on the page for my search term, I find a settlement from 2007 – 

Kinder Morgan Clean Water Act Settlement4. The summary reads, “Kinder Morgan 

Energy Partners LP, and SFPP LP, have agreed to pay nearly $5.3 million to resolve 

liability under the Clean Water Act, Oil Pollution Act, Endangered Species Act, and 

California's Porter-Cologne Water Quality Control Act and Oil Spill Prevention and 

Response Act, for three oil spills in 2004 and 2005.” The settlement addresses a 

particular spill at the Suisan Marsh in California, again, according to the summary, 

“[t]he 224-acre Suisun Marsh is the largest salt-water wetland in the western United 

States. This sensitive habitat serves as a brooding area for water fowl and is home to 

the salt marsh harvest mouse - an endangered species.” I’m unsure why this clear 

mention of the ESA in the settlement was not returned to me in my original search. 

Perhaps the “case search” function in this database only searches the titles of cases 

and settlements. With no advanced-search capabilities, I can’t know.  

I return to the Cases page of the OECA website; there are also criminal 

enforcement cases to investigate. I have two options here: the “Summary of Criminal 

Prosecutions”, which “provides factual case information to the public and regulated 

community on concluded criminal enforcement cases, by the U.S. Government's 

                                                 
3 http://www.epa.gov/compliance/index-e.html  
4 http://www.epa.gov/compliance/resources/cases/civil/cwa/kindermorgan-cwa.html  
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Fiscal Year (October to September)”, and the “Criminal Case Activities”, which 

“provides information on recent criminal case milestones, but does not guaranteed to 

contain all cases investigated/prosecuted by EPA's Criminal Program. This listing 

begins in FY2006”. I decide to look at the Summary, since it perhaps might be more 

complete. Here, however, I find that the cases in this database “do not attempt to 

comprehensively describe every aspect of the case and additional updates/corrections 

to previous years may continue”, and that “this document is not guaranteed to contain 

all cases investigated/prosecuted by EPA's Criminal Program”. Already, I’m facing 

and incomplete and possibly out-of-date resource. Since I can search this database by 

statute, I do a search for 16 U.S.C. §1531, which is the first section of the ESA in the 

United States Code. This returns no results. I decide to do a full-text search for 

“endangered species act”, which similarly produces no results. 

Since this database is incomplete, I have no way of knowing whether that means 

there’s nothing in the EPA’s Criminal Proceedings, or whether they’re simply not 

included here. I hope my search in the proprietary databases might illuminate this 

question further. 

UPDATING: I have no references to whether these decisions have been amended, 

remanded, or any further action has been taken on them. 

 

b. Administrative Decisions – Proprietary Databases 

 

i. Administrative Decisions in Westlaw (FENV-EPA) 

 

Under Westlaw’s Directory, I first go to “Federal Materials” and I see a folder 

titled “Federal Administrative Decisions”. This sounds promising, since I’m looking 

for EPA decisions – sure enough, I find a database titled “EPA Decisions” (FENV-

EPA). In the scope, I see that this database’s coverage begins in 1974 and “contains 

documents released by the Environmental Protection Agency (EPA). A document is 

an order or decision prepared by the EPA including Federal Insecticide, Fungicide & 

Rodenticide Act, Federal Resource Conservation & Recovery Act, Federal Toxic 

Substance Control Act, Underground Injection Control, Comprehensive 
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Environmental Response Compensation Liability Act, National Pollutant Discharge 

Elimination System, Clear Air and Water Act, Emergency Planning and Community 

Right to Know Act, Public Water System, Safe Drinking Water, Prevention of 

Significant Deterioration, Medical Waste Tracking Act, and Marine Protection, 

Research, and Sanctuaries Act issues.” I’m a little concerned that the Endangered 

Species Act isn’t mentioned, since I know from the EPA website that it is a statute 

that they administer.  

In the scope I also learn that Summary is a restricted field that, if available, 

contains the summary of the decision provided by the EPA. Since there’s no index or 

table of contents to this material and my only recourse is a full-text search, I first 

decide to try the summary field; if the ESA is a critical element to the decision, 

hopefully the term will be found there. My search turns up eight documents. The most 

recent result, “IN RE: DESERT ROCK ENERGY COMPANY, LLC” [2009 WL 

3126170 (E.P.A.)], is a hearing brought before the Environmental Appeals Board 

concerning a permit that EPA Region 9 issued to Desert Rock Energy Company and 

was petitioning to remand. The Endangered Species Act is mentioned, here, in 

passing – in quite a length summary, so my search strategy was flawed – as 

“[f]urthermore, because the Board has substantial concerns with the Region's 

approach to its Endangered Species Act compliance in this matter and because this is 

one of the issues the Region intends to revisit, the Board finds that voluntary remand 

is particularly appropriate in this case.”  

Another decision, “IN RE: CHUKCHANSI GOLD RESORT AND CASINO 

WASTE WATER TREATMENT PLANT” [2009 WL 152741 (E.P.A.)], is another 

Environmental Appeals Board hearing where the petitioners have requested 

reconsideration of a permit issued by EPA Region 9 to a casino for discharging 

treated effluent from their water treatment plant into a unnamed creek on tribal land. 

The EAB held the permit; they determined that the petitioners identified no factual or 

legal error in the Region’s determination to allow the permitted discharge; 

furthermore, and here is my mention of the ESA, “[t]he Region was not required to 

do an Environmental Impact Report, a requirement of California rather than federal 

law, and the Region complied with the federal Endangered Species Act. Thus, the 
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Board concludes that the Region did not fail to assess potential effects on wildlife.”  

The remaining decisions that fit my search terms have similarly long 

summaries that similarly mention the ESA as one of several EPA-administered Acts 

whose administration is being contested by these appeals. None of these decisions are 

primarily concerned with violations under the Endangered Species Act, however.  

UPDATING: For both the decisions I mentioned here, KeyCite is an available 

service. For “Desert Rock” [2009 WL 3126170 (E.P.A.)], there is just one citing 

reference to the decisions, from the Texas State Office of Administrative Hearings, 

which with my subscription agreement I can’t open.  For “Chukchansi” [2009 WL 

152741 (E.P.A.)], I don’t even have a KeyCite icon; clicking on “citing references” 

tells me that “no references were found within the scope of KeyCite’s citing case 

coverage”. 

 

ii. Administrative Decisions in Lexis (Combined) 

 

Under “Federal Legal – U.S.” in Lexis, I immediately see a database for 

“Federal Agency Decisions – Combined”, but I have to do significantly more digging 

to find the agencies’ decisions broken out so that I can identify just the environmental 

agencies. However, once I click “environmental”, I get a list of all agency materials 

that are environmental in scope. Here, I find not only EPA Administrative Law Judge 

Decisions, but also Department of Interior Environmental Decisions, which according 

to the scope “contains administrative decisions, opinions, and order from 

theDepartment of Interior Interior Board of Land Appeals, Interior Decisions, and 

Interior Board of Indian Appeals, as well as Department of Commerce and 

Department of Interior National Oceanic & Atmospheric Administration decisions.” I 

would want U.S. Fish & Wildlife decisions, but either they’re not contained here, or 

that agency (as I suspect) doesn’t have decision-making power. Regardless, I decide 

to combine these sources, along with EPA Consent Decrees, which was the name 

assigned to the civil settlements I found in my original search at EPA.gov.  

Since I don’t know what sorts of summaries/headnotes will be available 

depending on my three different databases, I decide to do a full-text search for 
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“endangered species act”; if there are too many, I can always focus in an individual 

database if needs be. The search is, predictably, too broad; I have 77 EPA Consent 

Decrees, 379 DOI Decisions, and just 4 EPA Administrative Law Judge Decisions. I 

start with the last one. In “IN THE MATTER OF: DONALD CUTLER, Respondent” 

(2005 EPA ALJ LEXIS 79), the ESA is mentioned as a footnote. I decide to return, 

and do an advanced focus. I decide to restrict to the HEADNOTE segment; now I 

only have one result! This, from the DOI Decisions, is “Charles R. Rittenberry, 

Appellant v. U.S. Fish and Wildlife Service, Appellee” (1980 NOAA LEXIS 17; 2 

O.R.W. 208G). The hearing concerns the importation and trafficking of endangered 

species; in this decision, Rittenberry was issued citations from the FWS for importing 

a polar bear skin.  

My search definitely returned me a result where the ESA is the primary focus 

of the hearing. As with my Westlaw search, I’m surprised that there are so few 

administrative decisions primarily concerned with the ESA. However, I do prefer that 

here in Lexis, by being able to combine administrative decision databases, I was able 

to more effectively search their materials.  

UPDATING: For the decision listed above (“Rittenberry”), I’m surprised to not find a 

Shepardize option. When I click on the Shepard’s tab at the top of the screen, I am 

told that 2 O.R.W. 208G “does not match the citation format for any publication 

available through the Shepard’s® feature”.  

 

iii. Administrative Decisions in Bloomberg Law 

 

 

I start my search in Bloomberg Law by opening U.S. Regulatory & 

Administrative file, and within that scope I see “U.S. Government Departments & 

Agencies”, by which I assume they mean federal. However, there isn’t a file for either 

the Department of the Interior or the Environmental Protection Agency. When I 

search for “endangered species act” just to see what comes up, I find mostly comment 

letters to the Federal Energy Regulatory Commission where the ESA is mentioned, it 

seems, in passing, often citing Section 7 when mentioning that a certain number of 
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listed species were found in the area up for review. Since these items – with no way 

to sort for just decisions – are far outside the scope of my research question, and 

outside the scope of this segment, I conclude that there are no viable results in 

Bloomberg Law. 

UPDATING: Even had I found the EPA listed as an agency for which 

Bloomberg Law included decisions, there is no B-Cite available for administrative 

materials.  

 

IV. Municipal Law – New York City 

 Here, we include municipal administrative law as it may 

interest the researcher to know how the City of New York has 

referenced the ESA in the scope of its jurisdictions; namely, here, 

we see rules regarding consumer affairs and the distribution and 

sale of prohibited materials, including endangered or threatened 

species.  

 

A. Municipal rules & regulations – Westlaw 

For my research into municipal law in Westlaw, I decided to start in the New 

York City Municipal Materials database (NYC-MUN). According to the information 

icon, this database collected all NYC Administrative Code as well as the NYC Rules 

& Regulations, and documents related to the Charter.  

Searching this file for “endangered species act” brought me a single result – Local 

Law 55, from the New York City Council Reports in 2004. The summary stated 

“Report of the Committee on Consumer Affairs in favor of approving and adopting, 

as amended, a Local Law to amend the administrative code of the city of New York, 

in relation to the sale or purchase of products claiming to be or to contain an 

endangered or threatened species.” The text of this law talked about how New York 

City area stores were found in a study to sell endangered or threatened species in the 

form of medicines and bones. Since the federal and state governments have 

recognized certain species as endangered or threatened, and the agencies tasked to do 

so have the power to add or remove species from that list, this law proposed that “the 
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Department of Consumer Affairs ("DCA") is required to publish a list of endangered 

and threatened species in English and Chinese by April 1, 2005, and annually 

thereafter. Proposed Int. No. 367 also provides DCA with the authority to create rules 

and to impose civil penalties through an administrative hearing. The bill grants DCA 

and the NYPD the authority to enforce the law.”  

UPDATING: I found no KeyCite options for this particular Local Law; 

presumably, this was a recommendation from the Department of Consumer Affairs to 

the City Council and Westlaw provides no indication as to whether the measure was 

adopted.  

 

B. Municipal rules & regulations – Lexis 

In Lexis, I found another combined source under the New York State materials 

for “New York City Charter, Code, and Rules”, which the scope informed me was a 

compilation of the Administrative Code, the Charter, and the Rules of the City of 

New York. 

 However, when I searched this combination source for “endangered species 

act”, I found nothing. Comparing the two scopes, I could see no reason that my result 

from Westlaw, the Local Law 55 proposed recommendation, hadn’t been included 

here. I amended my search to “endangered species” and found 16 results. Most of 

them were from the NYC Code, Title 20 – Consumer Affairs. NYC Administrative 

Code 20-699 was titled “Prohibition” and it prohibited except with federal or state 

permit or license the sale, purchase, or attempts of either to buy “any product, item, or 

substance described in an offer for sale, labeled, or advertised as derived from any 

endangered or threatened species, or described in an offer for sale, labeled, or 

advertised as containing any substance derived from any endangered or threatened 

species”, and so forth. I was pleased with my find, as although this section of the 

Code didn’t explicitly mention the ESA, it was clear that compliance with that federal 

law was the impetus of this municipal legislation. 

UPDATING: Again, as with Westlaw, this NYC Code citation was not available 

for Shepardization, so I have no way of knowing through Lexis the status of this 

law.  
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C. Municipal rules & regulations – Bloomberg Law 

Under Bloomberg Law’s search functionality, I was able to drill down through the 

U.S. Legislative material, looking for municipal material from New York City. 

Although I opened New York hoping that among the state materials, I would find 

City materials, there were none.  

 

D. Municipal rules & regulations – Public Access 

By simply googling “New York City Rules Regulations OR Code, I was able to find 

the city website that offered public access to the Charter, Administrative Code, and 

Rules of the City of New York, published online by the New York Legal Publishing 

Corporation5. In terms of usage, I could either browse the particular type of material 

by drilling down through folders, or I could employ the search interface. The search 

interface offered me Boolean options, the ability to select which type of source I 

searched (Charter, the entire Code, certain sections of the Code, Rules). I decided to 

search “all” for “endangered species” and 6 results were returned to me. 

 I was pleased to see I could refine my results by type of material – Rules, 

Code, etc. However, I was surprised not to find anything from Title 20, which I had 

seen so clearly in Lexis. Under Rules of the City of New York (RCNY), I found one 

entry from Title 6, Department of Consumer Affairs, which referenced §20-699 of the 

NYC Code:  

    §4-123  Identification of Prohibited Products. 

    (a)  Any product that is labeled, advertised or described as containing any 

part or ingredient derived from a species identified as including all 

populations in the endangered or threatened species list shall be subject to the 

prohibitions specified in §20-699 of the New York City Administrative Code. 

    (b)  Any member, or any part derived from a member of an endangered or 

threatened species identified by the common or scientific name that is listed 

on the website of the New York State Department of Environmental 

Conservation, which will be linked to the website of the department, shall be 
                                                 
5 http://24.97.137.100/nyc/  
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subject to the prohibitions specified in §20-699 of the New York City 

Administrative Code. 

I found this puzzling! However, if I drilled down through the NYC Code, I was 

quickly able to find §20-699 under Subchapter 12 of Chapter 4 of Title 20; 

Prohibitions. Perhaps there was an inflexibility within the search interface that didn’t 

bring me this clear result by searching “endangered species”. 

 UPDATING: Disappointingly, there is no information available even on the 

home page about how up-to-date this material is, which is surprising, since New York 

Legal Publishing Corporation is, as far as my research tells me, the official publisher 

of municipal material for New York City. However, the homepage does give me 

some telling information: “The material included at this site was derived from the 

New York City Charter and Administrative Code and the Rules of the City of New 

York and is without historical notes, case notes and annotations. It is intended for 

informational purposes only and is not the official version of the New York City 

Charter and Administrative Code and Rules of the City of New York.” When I visit 

the main entry point for NYLP, I see that the official – and, presumably, updated – 

version of the NYC Code and Rules are only available to subscribers.  
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V. Brief Results: Application of the Endangered Species Act’s “designation of 

critical habitat” in the Federal courts 

 Since case law is the final say in our legal system, we have 

concluded with a sampling of important cases, reviewed in brief and 

updated. However, the relevant statutes and administrative rules and 

regulations can be found in Sections I and III of this pathfinder. 

  

i. Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978) 

 

Commonly referred to as TVA v. Hill, this case is considered still the seminal case 

defining the Endangered Species Act, which had been passed just five years before. 

In the case, the Supreme Court held a court of appeals' judgment, which agreed with 

the Secretary of Interior that opening the Tellico Dam in the Tennessee Valley, a 

project over ten years in the making, would eradicate an endangered species – the 

snail darter, a highly reclusive small fish. The Court held that this would violate § 7 

of the Endangered Species Act, 16 U.S.C. § 1536, which required the designation of 

critical habitats for species listed as endangered (like the snail darter). 

TVA v. Hill is still good law; there has been some negative treatment over the years, a 

few where the judge has declined to extend the precedent, far more commonly where 

TVA v. Hill is discussed. It has been positively discussed and cited in over a thousand 

cases over the years, and is considered the seminal case upholding the designation of 

critical habitats and the requirements of federal agencies to comply with designations. 

Perhaps the most important result of TVA v. Hill was that Congress immediately 

amended the Endangered Species Act in 1978 to include a definition of critical 

habitat.  

 

ii. Forest Guardians v. Babbitt, 174 F.3d 1178 (10th Circ. 1999) 

 

This case concerned designation of critical habitat; environmental organizations, 

Forest Guardians amongst them, brought action to compel the Secretary of the 

Interior to designate critical habitat for the Rio Grande silvery minnow, listed as an 
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endangered species. The U.S. District Court in New Mexico denied the organizers’ 

motion, but the Court of Appeals held that the Secretary was under statutorily-

imposed mandatory deadline to designate critical habitat for the silvery minnow, and 

that the APA (Administrative Procedure Act) requires the reviewing court to compel 

agency action when unreasonably delayed or unlawfully held; the Court of Appeals 

also held that the Secretary was bound to perform the duties regardless of his claim of 

inadequate resources.  

Babbitt is still good law; it has been negatively treated – disagreed with – by two 

cases, on mostly procedural grounds regarding the scope of the APA. It has been 

examined, discussed and cited positively by over 70 cases, and listed as an important 

case distinguishing the duty for designation of critical habitat by the ALR6.  

 

iii. Sierra Club v. U.S. Fish and Wildlife Service, 245 F.3d 434 (5th Circ. 2001) 

 

The Sierra Club, an environmental organization, challenged the refusal of Fish and 

Wildlife Service (FWS) and National Marine Fisheries Service (NMFS) to designate 

critical habitat for Gulf sturgeon; the agencies’ decision was upheld by by the U.S. 

District Court. The Court of Appeals then held that agencies could not create 

regulation defining which jeopardy consultation is required, as that would conflict 

with the ESA, and also that the agencies' decision that it would not be prudent to 

designate a critical habitat for the threatened Gulf sturgeon was “arbitrary and 

capricious where made in reliance on an invalid regulation”7. 

Sierra Club is still good law; only a few cases negatively distinguish its verdict, and it 

has been positively discussed and cited across the spectrum of federal courts. Its 

importance lies in its declaration that agencies must have strong and reliable evidence 

when denying a critical habitat designation, and that create regulation defining 

jeopardy consultation violated the Endangered Species Act.  

  

                                                 
6 “Designation of Critical Habitat under Endangered Species Act”, 176 ALR Fed. 405 
7 ibid. 


