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UNITED STATES COPYRIGHT OFFICE AND
SOUND RECORDINGS AS WORK MADE FOR
HRE

THURSDAY, MAY 25, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND

INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The subcommittee met, pursuant to call, at 10:03 a.m. in room

2141, Rayburn House Office Building, Hon. Howard Coble [chair-
man of the subcommittee] presiding.

Present: Representatives Howard Coble, F. James Sensen-
brenner, Jr., Elton Gallegly, Bob Goodlatte, William L. Jenkins,
James E. Rogan, Mary Bono, John Conyers, Jr., Howard L. Ber-
man, Rick Boucher, Zoe Lofgren, William D. Delahunt, and Robert
Wexler.

Staff present: Blaine Merritt, chief counsel; Debbie Laman, coun-
sel; Vince Garlock, counsel; Chris Katopis, counsel; Eunice
Goldring, staff assistant; Alec French, minority counsel; and Sam
Garg, minority counsel.

OPENING STATEMENT OF CHAIRMAN COBLE
Mr. COBLE. Good morning, ladies and gentlemen. The sub-

committee will come to order.
Today we will tackle two very important issues. First, we are

conducting an oversight hearing on the administration of the Copy-
right Office of the United States. The House Judiciary Committee
is charged with the responsibility of overseeing the administration
and operation of the Copyright Office of the United States. To that
end, we will be reviewing the administrative activities and the
funding and expenditures of the Copyright Office to ensure that it
is utilizing its resources effectively.

The Copyright Office is a division of the Library of Congress. It
performs several functions aside from its primary responsibility to
examine and register copyright claims. These other functions in-
clude maintaining records regarding transfers and terminations of
copyright, administering the Copyright Arbitration Royalty Panels,
providing information to the public about copyright law and reg-
istration procedures, providing technical assistance to the Con-
gress, assisting the domestic and international copyright commu-
nity in copyright protection, and collecting works to be deposited in
the Library of Congress. All members of the subcommittee are wel-



come to address any issues related to the administration of the
Co right Office of the United States.

Secondly, we will discuss the issue of the recent amendment to
the Copyright Act that added sound recordings to the list of works
which are works made for hire. As many of you know, this amend-
ment has caused some to criticize my colleagues, my staff, and me
as having ind ulged in unfair, deceptive, and sneaky behavior. Un-
fortunately, the story circulating about the legislative history of the
amendment is generously lace with deception. Hopefully, today we
will reveal the truth.

Now let me say this to you, folks. We are going to be on a short
leash today. I don't think the voting pattern from the Floor is going
to be too disruptive, but we must be out of this room by 1:30. The
Crime Subcommittee has a 2 p.m. hearing and the room must be
assembled.

Having said that, the Chair will entertain opening statements
from the Chair, the ranking member, the gentleman from Califor-
nia, and Mr. Conyers, the ranking member of the full committee.
I invite other members to submit their statements in writing and
they will be made part of the record.

Now let me visit with you a few minutes, folks, before I recognize
Mr. Berman.

This issue is emotionally charged. And not unlike many emotion-
ally charged issues, the truth has been bantered about recklessly.
When asked to respond to the works for hire language last winter,
I initially said it was my belief that the opponents of this language
were overreacting. And my reasoning for having made that state-
ment is that the Copyright Office has for years customarily reg-
istered sound recordings as works for hire. So my interpretation
was that it was merely codifying existing practice. I saw no dra-
matic departure from the norm.

Artists and spokesmen for artists, however, continued to express
anxiety over the issue and I concluded that my calm interpretation
did not assuage their comfort, nor did it resolve their problem. So
I then decided to grant their request for this hearing.

I discussed that decision with Mr. Berman and with Chairman
Hyde and they agreed with me that a hearing should be conducted,
so here we are today./#

Preparing the witness list was not unlike a disorganized fire
drill. Just about every day we would remove this witness and in-
sert this name in lieu thereof. I think we did a good job of accom-
modating requests to testify.

I am obliged to address the famous name provision of the Anti-
Cybersquatting Consumer Protection Act. I read in one of the many
articles that has been published featuring this issue that an artist
or artist's spokesman indicated that this language really was not
necessary for artists.

Folks, why then was my door knocked upon consistently-and I
am sure Howard's door and our staffs door last fall-by lobbyists
urging us to be sure to incorporate this language, claiming it is
critical and is absolutely necessary for the well-being of the artists?
Now that it has been incorporated, I am told that we didn't need
it after all.



Me thinks they protest too much, but that will be for another
time.

I believe some background about sound recordings as works
made for hire is necessary to evaluate the new law.

A work made for hire is a work prepared by an employee within
the scope of his or her employment or a work specially ordered or
commissioned for use as a contribution to a collective work or com-
pilation if the parties expressly agree in a written instrument,-
signed by them, that the work shall be considered a work made for
hire. The Copyright Act provides authors a right to terminate a
grant of rights 35 years after the grant. The termination right,
however, does not apply to works made for hire.

Since 1972, sound recordings have been registered by the Copy-
right Office, as I have mentioned earlier, as works made for hire
even though they were not statutorily recognized as such prior to
the enactment of the Intellectual Property and Commumcations
Omnibus Reform Act of 1999. This statute included a provision
that added sound recordings to the list of works eligible for work
made for hire status.

Following the adoption of the provision last year, some artists
have complained that the change is not a clarification of the law
but has substantively affected their termination rights. And that is
the purpose of the hearing today. We intend to explore this more
fully.

Now, if you will, let me turn to the process by which this amend-
ment became law.

To begin with, this amendment was not inserted on the last
night of the satellite bill conference under the cloak of darkness.
The truth is that the issue was raised a few days before the con-
ference. concluded-Thursday, I think-and then the conference
concluded about the middle of the following week. So you are not
talking about a 24-hour midnight visit on this.

In addition, no one staffer inserted the amendment in the ab-
sence of review by other staffers and conferees. The truth of the
matter is that two staffers broached the topic and it was openly
discussed before the entire conference staff a few days before the
conference concluded. As I said, I think that was the middle of the
following week.

Each conference staffer had the opportunity to review the provi-
sion and to bring it to the attention of his or her member. Over the
course of the next few days, no objections were raised by the mem-
bers or the staff to the amendment. The Register of Copyrights was
also consulted during this period.

Certainly, I am repeating myself a little bit, and pardon me for
that but I need to do this for emphasis.

Certain news articles critical of the process were published fol-
lowing the enactment of the statute. Based on what I believe are
ill-informed insights, some of these articles essentially questioned
the integrity of the primary conference participants. I have little
regard for those who personalized the differences in legislative de-
bates. I can only hope the truth we seek today will offer some con-
solation to the individuals whose reputations, in my opinion, have
been tarnished in the most mean-spirited of ways.



Another comment about process is in order. This leads me to be-
lieve, folks, that some here believe it is acceptable to question the
integrity and credibility of Members of Congress and their staffs
when they don't attain 100 percent of their legislative goals. This
is an unacceptable way of doing business, especially when we have
worked so well together in the past to achieve great accomplish-
ments at the behest of artists, including the enactment of the Digi-
tal Millennium Copyright Act, the Sonny Bono Copyright Term Ex-
tension Act, the Copyright Damages Improvement Act, the No-Elec-
tronic Theft Act, and the Anti-Cybersquatting Consumer Protection
Act.

Let me say a word about the organizational events leading up to
the hearing. During my tenure as chairman of this subcommittee,
I have tr;.. to remain diligently fair and balanced in my treatment
of issue& .d interested parties, and I can say the same for my
good friend who sits to my left, the gentleman from California. This
hearing is no exception. Given the extensive criticism generated in
the wake of the work for hire issue, I think we have bent over
backwards to accommodate artists groups who expressed a desire
to participate.

Confess, however, that I nearly reached my wit's end when one
group intimated that it would produce more negative press if de-
nied a seat at the witness table. Folks, I don't usually cotton to
threats, but I have nonetheless today decided to err on the side of
complete accommodation. As a result, we will have a hearing today
where a witness panel is really unfairly skewed toward one per-
spective. To-those of a different copyright persuasion, I apologize
to you for that.

Now that I have addressed all the criticism of the past few
months, let us focus on the policy implications of today's topic. I am
confident that our hearing will allow for a full and complete airing
of the views of both the recording companies and the artist groups.
I look forward to the testimony of both sides. I must emphasize,
however, that given the fractious nature of this controversy and the
dwindling legislative schedule which remains, I am not enthusias-
tic about the prospects of exploring legislative responses to this
issue-if warranted-during this session. But that will be for the
day's end and the days ahead.

Let me conclude and then I will recognize the gentleman from
California. And if you all will bear with me, I am going to be im-
modest.

Mr. Bill Holland, who writes for Billboard, wrote recently-I
don't have his permission to say this, but I think he will not ad-
monish me-he wrote, "Coble is viewed by Washington insiders as
an even-handed chairman and is well liked throughout the copy-
right community, who supports creators and users."

Again, pardon my immodesty, but as the late Dizzy Dean used
to say, "If it's true, it ain't bragging." [Laughter.]

Speaking of even-handed and reasonable people, I am now
pleased to recognize the distinguished gentleman from California,
the ranking member of the subcommittee, Mr. Berman.

Mr. Goodlatte has indicated that he has a 1-minute opening
statement. Mr. Boucher has a 2-minute opening statement.

As Mr. Holland said, I am a fair-minded fellow. [Laughter.]



Mr. Rogan and Ms. Bono-folks, we need to confine it to at least
2 minutes.

I will put you on a short leash and time you, but not so with Mr.
Conyers and Mr. Berman. Mr. Berman, you are recognized.

Mr. BERMA. Thank you, Mr. Chairman. I love a long leash. It
just goes to show you how unintended consequences can happen.

Last night, Mr. Boucher and I were pumping gas together at a
gas station down on South Capital Street. I am sure there are peo-
ple in the press who think that we have our staff pump our gas(or us, but we were both there doing it ourselves. Mr. Boucher
mentioned to me that he would like to make a short opening state-
ment. I, of course, did not get down here until my customary 5
minutes late and the chairman was already speaking. But I appre-
ciate very much his willingness to demonstrate, once again, his
fairness and his flexibility by deviating somewhat from his initial
and customary process in this matter.

I have a somewhat lengthy opening statement, which I would
like to be included in the record, Mr. Chairman. Copies are there.
It sets out in some detail my view of this process. But rather than
read that opening statement, I think I am just going to ramble for
a little while and make a few points that I want to make about all
this.

first, this is also a hearing about the Copyright Office, and I just
want to indicate publicly as well as for the record that Marybeth
Peters runs a wonderful operation that does a tremendous and im-
portant job on a number of different issues and she will be talking
about some of that in her testimony today. But I just want to
thank her for continuing to operate that office in such a profes-
sional, efficient, and effective manner.

Turning to the other issue, work made for hire, I have had the
unfortunate situation of being in the minority for nearly 6 years,
but it has been mitigated to a great extent by the fact that I have
been ranking Democrat on two subcommittees, first on Inter-
national Relations where Doug Bereuter was my chairman, and
now on Intellectual Property with Howard Coble as my chairman.
I believe in both situations I could only aspire in the role that one
day under exercising our power to terminate control of this place
and revert it to its rightful owners, I could only hope to aspire to
be as fair and as bipartisan as these individuals have been in
chairing their subcommittees.

Mr. COBLE. The gentleman is allowed 10 extra minutes. [Laugh-
ter.]

Mr. BERMAN. The chairman is a man of tremendous integrity.
This committee operates on a bipartisan basis. What happened last
November was not a partisan effort, it was not a venal effort, it
was not an effort to put something in the law under the belief that
had the alternative been tried it might have failed and therefore
would not have been successful.

I mentioned yesterday to a couple of folks that there is what has
become somewhat hackneyed saying that the two things people
should never watch being made are laws and sausages. It is not al-
ways a pretty process. It is a messy process. Sometimes it is an "in
the dark of the night" process. But the notion that from that fact
one drops to theories of conspiracies and paranoia about people's



intentions is just fodder for those who want to increase cynicism
about this process.
,sM opening statement in some detail tells the story of all this

stuf. But when Howard Coble and his former chief of staff Mitch
Glazier were pushing Jim Rogan's legislation on cybersquatting
through-I think with Rick at that time as well-when it passed
our commit, it dealt with protecting the domain names of people
who had trademarks. It went to the Floor, there was no real con-
troversy, and I started getting phone calls from people in Los Ange-
les-celebrities, recording artists-about the fact that their domain
name had been taken by someone else, that material was appear-
ing on those sites that was frequently defamatory or representing
views that were not their views, that in a sense their good name
was being abused by what was happening, and then they were
being shaken down in order to reacquire the right for their own
name.

They asked me to try to help fix that situation. They didn't say
to only do it if we could do it with hearings and full processes and
giving everybody a great deal of notice. They asked me to please
try to fix it.

I went to Chairman Coble and Mitch Glazier. Jim and I talked
and Rick and I talked. You shouldn't have to trademark your own
name in order to keep it from being usurped and taken. And in a
manager's amendment on the Floor of the House, with very little
discussion-if there were five Members of Congress who knew what
was happening, I would be quite amazed-we fixed that particular
problem. It wasn't at nighttime, it was in the afternoon, but it was
in the dark of the afternoon.

People were quite happy. For Washington representatives of
some of those same people to now attribute to us-and to the chair-
man most particularly because he has had the misfortune of having
his name and Mitch Glazier has had the misfortune of having his
name associated as the symbols of the process-a relatively last-
minute fix of changes made by the Senate to that language, which
required people to deal with how you could contractually exploit a
person's domain name when the party was willing to have it ex-
ploited in order to promote a copyrighted work-well, even in a
town where hypocrisy is the standard currency, such insinuations
gives hypocrisy a bad name. I just want to make that clear.

In addition, bad things sometimes happen inadvertently. In a
process which is messy and sometimes moving too quickly, con-
sequences occur that we did not fully anticipate.

So in retrospect, having now spent a substantial amount of time
looking at this particular issue, it is clear to me the change we
made in specifically adding sound recordings to the law on works
made for hire is not technical, not because the people who claimed
it was technical believed otherwise, but because there are other
people who weren't right there at the time who have a different
view of the law. When there is one point of view about the law and
another point of view about the law and both are reasonable and
have legitimacy-they aren't absurd arguments or frivolous argu-
ments-in effect dealing with something that in a sense codifies
that one view of the law and thereby excludes, wipes out, and



snuffs out the other view of the law is not a technical change in
the law.

So this hearing is being held. Hilary Rosen I have known for a
long time. I have never, ever had occasion to be able to say that
she has misrepresented anything in the context of her representa-
tion of the RIAA and I know a rot about what happened here and
I continue to have tremendous faith in her representation. She has
a point of view and she has an interest and all of that should be
ten into consideration in evaluating her arguments, like every
other argument made.

This is a pluralistic country and a pluralistic process. People
come with their points of view and we are supposed to synthesize
them. But no one ever misrepresented anything about this. But a
mistake was made.

Now the question is, What do we do about it? We are going to
have experts talking about this issue, so I am not going to syn-
thesize those arguments. But let me say that in my mind the right
way to end up here at some point is to get back to the status quo
ante, the situation that existed before October or November 1999,
whenever the exact date all this happened and the law was
changed. But we need to do it in a way that doesn't hurt any of
the parties involved in the sense of disadvantaging them from their
positions before that time, to take the time to make sure we do itAiht.g3y the way, this is one issue where we do have some time be-

cause what we are talking about is a the right to terminate that
doesn't come into effect until 2013. You give your notice of inten-
tion to terminate long before that time, but the actual termination
of the right doesn't exist until 2013, so we have a few weeks to look
at this in a process that we now want to be especially careful
doesn't have the unintended consequences that our earlier process
had.

That is where I hope we end up. That is where I think the par-
ties have to talk to each other. I think getting away from the rhet-
oric of venality and conspiracy makes tremendous sense. And let's
go on with the hearing.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Berman follows:]

PREPARED STATEMENT OF HON. HOWARD H. BERMAN, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman,
Thank you for calling this hearing today.
Initially, I want to address the less publicized aspect of our hearing today-over-

sight of the U.S. Copyjght Office. On nearly a daily basis, this Subcommittee calls
upon the Copyright Office for advice and counsel on a variety of copyri ~ht policy

questions. The Copyright Office also ably handles a host of other, equally important
functions-from providing foreign governments with copyright policy expertise to
conducting arbitrations on copyright royalties. I just want to thank Mar Beth Pe-
ters and her fine staff for continuing to operate such a professional, efficient, and
effective agency.

Turning to the work made for hire issue, I first want to disabuse people of the
notion that thre work for hire amendment was the product of some conspiracy be-
tween the recording industry and Members or staff of either House. Today's political
environment is unfortunately marked by a tendency to assume the worst, and is

populated by self-interested individuals who exploit that tendency. However, I know
that no conspiracy or quid pro quo motivated the work for hire amendment, and
any allegations to the contrary are unfounded.



Mr. Chairman , I have always known you to be a man of the upmost integrity,
fairness, and honor, and such allegations are an absolutely unwarranted attack
upon your character.

The fact is that our Senate counterparts and I were aware of the proposal to in-
cude the work for hire amendment in the cybersquatting legislation that was rolledinto the SHVIA conference report at the end of lakt Session. At that time, the le i
lation appeared to be a technical amendment; and ironically, we thought t
amendment would effectuate a change in the cybersquatting bill desired by artists
groups.

We were presented with substantial evidence that work for hire clauses were
standard in recording contracts. We further learned, and the Register of Copyrights
confirmed, that both recording companies and recording artists customarily register
their sound recordings as works made for hire. Thus, all appearances were that
sound recordings were widely understood to be eligible for works made for hire sta-
tus.

Of course, we soon learned that artists' groups did not agree with the character.
ization of the work for hire legislation as a technical amendment. On November 18,
I received a call from Jack Golodner with the AFL-CIO raising concerns about the
vork for hire language. He faxed me a copy of a letter that an LA law firm sent
to Senators Boxer and Feinstein the previous day to express such concerns.

Unfortunately, both time and process did not allow any action at that point. The
consolidated appropriations bill within which the cyberaquatting legislation with
the work for hire language had been combined, was being debated on the House
floor literally while Jack and I spoke. One half hour after he faxed me the letter,
the House adopted the conference report to the appropriations bill. The Senate
adopted it later that night.

Having spent a considerable amount of time looking at this work for hire issue
since last fall, I am now convinced that the inclusion of sound recordings as a enu-
merated category of works eligible for status as works made for hire was clearly not
a technical amendment. Rather, it appears that, prior to the work for hire amend-
ment, the eligibility of sound recordings for status as works made for hire was a
grey area in law.

I believe the recording industry has some very credible and sincere arguments
that, based on some sets of facts, sound recordings could fit within other, previously
recognized categories of works eligible for work made for hire status-notably as
contributions to collective works.

However, authors of sound recordings also have credible arguments that, based
on other sets of facts, sound recordings would not have qualified as works made for
hire prior to last session's amendment. I have read several compelling law review
articles that share this opinion. Furthermore, at least two U.S. District Courts have
recently opined that sound recordings do not fit within the statutorily recognized
categories of works eligible to be works made for hire-though neither court opinion
explains its reasoning in depth or addresses the possibility that sound recordings
are contributions to collective works or compilations.

Where two interested groups have different legal positions regarding the meaning
of the law, an amendment that resolves the law to the benefit of one party and to
the detriment of the other cannot be termed technical. By clarifying this grey area
of law in the way we did, Congress weakened the legal arguments available to au-
thors of sound recordings that sound recordings cannot be works made for hire, and
thus impaired their ability to exercise their termination rights.

In an admittedly unusual legislative process, it is now the responsibility of this
Subcommittee to decide whether a change we have already made to the copyright
law reflects sound public policy. The Chairman has called this hearing today to help
guide us in this decision, and I can assure all the witnesses that we will listen to
them with open minds and a strong sense of this responsibility. For their part, I
hope the witnesses, who represent parties on all sides of this issue, will concentrate
on providing us with policy rationales for and against including sound recordings
as a category of works eligible for status as works for hire.

After this hearing, I encourage all interested parties to come together and explore
how to remedy this situation. I believe that such a cooperative solution is not only

sible, but absolutely necessary, as no solution is likely to move without buy-in
from both sides.

At least initially, the ideal solution would restore to the parties the legal rights
and arguments they had prior to enactment of the work for hire amendment. Relat-
edly, such a solution would not prejudice the ability of the parties to claim that their
previous position had been fully restored. Arriving at such a solution may be a long
and difficult process, but we should not shirk away from the effort. Likewise, we
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should ensure that the process is fair and open, and does not happen in "the dead
of night.*

Once the parties have been made whole, so to speak, we can wrestle with the
longer and harder task of either resolving the ambiguities in the law, and if such
a resolution seems inappropriate legislatively, we can make a conscious decision to
leave resolution of these issues to the courts.

I pledge my assistance in hammering out a solution and likewise pledge to work
with all parties that demonstrate an honest desire to craft a fair solution.

Mr. COBLE. Howard, I thank you for very interesting and mean-
ingful background. Thank you for your generous words, as well.

As Mr. Berman very accurately pointed out and I failed to, we
are not on a time table here. No one is holding a stop watch on
us and we must not decide this by sundown today.

The gentleman from the Roanoke Valley, Mr. Goodlatte?
Mr. GOODLATrE. Mr. Chairman, thank you.
I first want to thank you for agreeing to hold this hearing today

and for your willingness to examine the issue of sound recordings
as works made for hire.

As a conferee on the Satellite Home Viewer Act enacted into law
last year, I was actively involved in the deliberations r'urrounding
the work for hire issue and supported the inclusion of language
that clarified sound recordings as a work made for hire.

I recognize that that is a contentious debate between those who
see this as a change from previous law and those who view this as
simply clarifying existing law. Because I believe sound recordings
are a contribution to a collective work, and that artists have for
many years knowingly signed contracts that often include work for
hire language, I fall into the latter category.

Nonetheless, I look forward to hearing from both sides on this
issue and learning more about why artists are opposed to codifying
a designation that apparently has been referenced in recording con-
tracts signed by those artists for some time.

Mr. Chairman, if I might use a little bit of that second minute
you offered me, I want to second everything that has been said
about your leadership of this subcommittee. I feel very strongly
that what Mr. Berman said very accurately reflects-as does the
quote you read from Billboard-your dedication to the cause of pro-
tecting creative works in this country and recognizing the value of
copyright. I believe that virtually everyone on this committee
stands strongly for the benefit of that.

I have introduced and you have passed through this subcommit-
tee the NET Act, which is being used by a great many people today
to try to push for greater protection of copyrighted works in the
digital environment in which they have become increasingly endan-
gered because of the ease with which they can be duplicated.

I thank you for holding this hearing. I wish to hear from those
who take different points of view.

I yield back.
[The prepared statement of Mr. Goodlatte follows:]

PREPARED STATEMENT OF HON. BOB GOODLATTE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Mr. Chairman, I want to thank you for agreeing to hold this hearing today, and
for your willingness to examine the issue of sound recordings as works made for
hire. As a conferee on the Satellite Home Viewer Act enacted into law last year
I was actively involved in the deliberations surrounding the work-for-hire issue ana



supported the inclusion of laguage that clarified sound recordings as a work-made-
for-hire. I recognize that this is a contentious debate between those who see this
as a change from previous law and those who view this as simply clarifying current
law. However, because I believe that sound recordings are a contribution to a collec-
tive work, and that artists have for many years knowingly signed contracts that
often include work-for-hire language, I fall into the latter category. However, I look
forward to hearing from both sides on this issue and learning more about why art-
ists are opposed to codifying a designation that apparently has been referenced in
recording contracts signed by those artiste for some time. Thank you, Mr. Chairman.

Mr. COBLE. Mr. Goodlatte and Mr. Berman are making an old
man feel mighty good on a Thursday morning. I hope it continues.

The ranking member of the full committee, Mr. Conyers, is recog-
nized.

Mr. CoNYERs. Thank you, Mr. Chairman.
Could I begin by asking your permission to allow Karen McCar-

thy, our colleague from Missouri whose interests in this subject are
very large, to join our panel merely as an observer, not to prolong
the proceedings?

Mr. COBLE. She may come forward, if she likes.
Mr. CoNYERS. Thank you very much.
I am only going to take a few minutes, so I will skip all the com-

mendations that have been passed around. I will second them, of
course.

But we come here to deal with a subject about one group of cre-
ators who get ripped off more than anybody else in any other in-
dustry, recording artists. [Applause.]

It is about time we separate the people in the recording industry
from the recording artists. I keep hearing from the recording indus-
try about what the recording artists want. I know a few recording
artists, and we will be checking this. This is appropriately a sen-
sitive subject.

Number two, some people *(ink this was an unintended con-
sequence. People have been trying to make this change for years
and there is nobody that is a veteran in this industry that doesn't
know that. So to think that it happened inadvertently or that we
just thought it was technical--okay.

The problem that we have is not just about the process, which
has been explained very nicely, but the actual results surrounding
the extension of the work for hire doctrine into sound recordings.
There may be different views on how substantive the change in fact
is, but there can be no disagreement that it is controversial and
that it was made in a totally-unrelated conference agreement deal-
ing with satellite transmissions under section 119 of the Copyright
Act. There were no hearings, no markups, no consideration of any
kind by the Members.

I guess it was put in during daylight hours because that is when
the Congress brought the measure up. But I contend, Mr. Chair-
man, that is not how this committee and this Congress should be
writing our intellectual property matters. The normal process is too
important.

So to my colleague and friend, Mr. Berman, who asked the ques-
tion, 'What are we to do?" I would like to answer right away that
we should repeal this provision and start off by doing it right. That
would be the fair thing to do since there have been no hearings or



discussion about it. Let's just agree to remove it and begin the
process all over again.

I believe that this change is a highly substantive one and one for
which I find little agreement. It has been said by many that the
entire concept of work for hire is inconsistent with the purpose of
the constitutional framework on which intellectual property is built
in the first place. It is the creative spirit, not the big money, not
the business people, that creates original expression.

Substantively, this amendment terminates the copyright inter-
ests of recording artists and turns them over permanently to the
record companies, which means that the artists who actually record
the songs will never have the exclusive right to distribute, perform,
or reproduce their own recordings." While the record industries and recording artists disagree about
whether the amendment really has a substantive effect or merely
clarifies past practices, it should be noted that the Register of
Copyrights appearing before us--a wonderful woman whose praises
I second-has stated publicly that this change is far from techncal.
I believe there is scant -authority to suggest that the change is
merely technical, so we ought to put that one away very early on.

So I would really like to make sure that we have the fair hearing
that we are having. I am pleased that the subcommittee chairman
has called this hearing and we have a balance of witnesses before
us today.

I thank you very much, Chairman Coble.
[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF HON. JOHN CONYERS, JR., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

We are here today because some webcasters want the government to intervene
into the private marketplace, and order copyright holders to sell them their products
at fixed rates. That type of government regulation-known as a compulsory li-
cense-is anathema to copyright law, and is given only in the rarest of cir-
cumstances when marketplace failure is clear.

No one cherishes the growth of the web more than this Committee or this mem-
ber. No one sees the democratizing opportunities of more channels for more content
more clearly. But the phenomenon of the web is not a license to take someone else's
property which a compulsory license for "over-the-air" TV signals surely would be.

Intellectual property is property just like someone's real property. Even more im-
ortant, according to some, because the creativity it unleashes enriches so many
ves.
Government regulation of intellectual property occurs almost never. In the 1970s,

the cable industry was able to get a compulsory license for "over the air" signals
only because it was a fledgling industry. In the 1980s the license was extended to
the nascent satellite industry so as to set ground rules to protect against unfair du-
plicative distant network signals. Neither rationale exists for webcasting today. And
both industries were required to adopt a series of government imposed regulations-
such as must carry and educational broadcasting-in return.

The situation before us today is completely different. Internet companies may be
new, but they are not struggling. They say they are competing against cable, sat-
ellite, and broadcasters, but it's the Internet companies that bring in billions from
venture capitalists, advertisers, and the stock market. People are climbing all over
themselves to invest in the Internet; getting in on an IPO for a high-tech company
is ultimate investment dream. In fact, one of the biggest Internet companies, AOL,
was worth $160 billion, and that's before it agreed to buy Time Warner. Together,
they're worth $350 billion. Another, Yahoo, is worth $90 billion. Clearly, these com-
panies can buy the content, they want, just as AOL bought Time Warner.

In any event, there's no evidence the free market is not working. If the Internet
compares want content, they should negotiate for it the same way NBC negotiates
for television shows or Ford negotiates for steel. And even if we did give Internet
companies a license, we'd have to be certain we didn't let them copy the content



they were rebroadcasting, or they'd have even more rights than cable and satellite
do.

We're often asked not to regulate Internet companies, to let the market drive it.
But now we're being asked to take someone else s private property for the benefit
of those same companies. It can't go both ways: less regulation when it hurts, but
more regulation when it helps. Giving Internet companies a compulsory license
would be like the government storming someone's house and turning it into a hotel.
Both involve the government requiring people to give up their property to everybody
else, and I would oppose them both.

Mr. COBLE. I thank the gentleman.
John, this may well be subject to interpretation, but I don't recall

that efforts had been made to make this change in years gone by,
but this could well be subject to interpretation.

Mr. BERMAN. Would the gentleman yield?
Mr. COBLE. I would yield to the gentleman from California.
Mr. BERMAN.' John, I have been here for 18 years. Two points

have been made by you and Mr. Goodlatte that I just feel com-
pelled to respond to.

I have been here for 18 years and I have never been asked to
support or push codifying sound recordings as a work for hire until
the context of the cybersquatting legislation last November. I
couldn't agree with you more on the role of recording artists, but
I have never heard Hilary say that she is speaking for the record-
ing artists. I wanted to make those two points.

As to the point Mr. Goodlatte made, the mere fact that it says
in a contract something is a work for hire-I think it will become
quite clear when we have this testimony that you can say it a thou-
sand times, but that in and of itself does not make it a work for
hire. Those are the two points I would make.

Mr. CONYERS. Well, Mr. Chairman, now that we have made
points on opening remarks, could I just observe that I didn't men-
tion Hilary Rosen's name, number one. Number two, this issue
started a little bit before Hilary Rosen came to her position, and
the fact that it hasn't been brought to your attention or introduced
as an amendment doesn't mean that this change hasn't been
sought for quite awhile.

Mr. COBLE. The gentleman from California and the gentlelady
from California, I believe said they would submit their statements
for the record.

Does the gentleman from Wisconsin have an opening statement?
Mr. Sensenbrenner?

Mr. SENSENBRENNER. No.
Mr. COBLE. The gentleman from Virginia, Mr. Boucher?
Mr. BOUCHER. Thank you very much, Mr. Chairman.
I have another hearing to attend at 11 and I will not be able to

stay for the witnesses' testimony, so I very much appreciate your
accommodating the brief statement from me and also from some of
my other subcommittee colleagues.

I want to commend both Mr. Berman and Mr. Conyers for mak-
ing the point that the change which took place in the statutory en-
actment last fall was not merely technical, was not merely codify-
ing past practice, but was in fact substantive and did deprive a cer-
tain category of performers of a very important right.



The category of performers are those who are performing works
that are not collective in nature. So if you will, these are indvidual
works.

These are also performers who sign the standard contract that
is presented by recording studios which contains a clause that de-
clares that the work is a work for hire. And if those two elements
are present-it is not a collective work and that contract has been
signed-then the effect of the statutory enactment last fall was to
deprive those recording artists of their termination rights. That is
very clear. And I think the testimony this morning, if it is fairly
presented, will confirm that fact.

That right was not taken away in the normal legislative process.
There was no bill, there were no hearings, there were no discus-
sions before this subcommittee, there were no discussions in the
full committee, or on the Floor of the House. The process by which
that right was taken away may well have been inadvertent, and I
am not going to suggest that it was done in the dark of night. It
may well have been inadvertent, but nonetheless, an important
and substantive right has been removed.

I would like to join with Mr. Conyers and Mr. Berman in urging
that we move forward at the earliest possible time to restore that
right. I think justice requires that and I look forward to working
with them and hopefully with the subcommittee chairman in
achieving that goal. [Applause.]

Thank you, Mr. Chairman. I appreciate your accommodating
these remarks.

Mr. COBLE. You are indeed welcome.
Ladies and gentlemen, if you would, I would appreciate it if you

would hold your applause either in favor or in opposition. I think
it's a good idea.

The gentlelady from California, Ms. Lofgren?
Ms. LOFGREN. Thank you, Mr. Chairman.
I just wanted to join with my colleagues, Messrs. Boucher, Con-

yers, and Berman, in urging that we do restore the state of the law
to what it was before this change was made. I think that is the
only way to move forward on the Issue. And I do that without

-reaching a conclusion on the ultimate resolution of this issue be-
cause I think we need to have hearings and listen to everyone.

I would just note that it is clear that this was not a technical
change. For those of us who were not on the conference commit-
tee-and that includes me-we were not aware of this. We believed
and trusted that it was no more than a technical change.

Having said that, I want to come to the defense of the chairman
of this committee. I have often described my service on this com-
mittee as a bipartisan island of sanity in a congressional sea of bi-
partisan madness. That is because we gave a chairman who is fair-
minded, and who has always treated me with fairness and cour-
tesy. I appreciate his leadership and his service. I know that he
would never intentionally mislead anyone or do anything that was
less than honorable. -

I have read the articles. I don't mind mentioning the name of
Mitch Glazier, our former chief counsel. In my opinion, he has been
maligned. I must say that in all the years I worked with Mitch, I
found him to be an honorable, intelligent, decent individual who



served his country honorably on this committee. In short he was
someone who I really had a great deal of respect for.

I do. believe we need to restore this provision as it was. I do not
malign any member of this committee either publicly or privately.
But I do believe that restoration is necessary in order to move for-
ward. I thank the chairman for allowing me to say these words.
The only objection I have is that you-asked the audience not to ap-
plaud just before I spoke. [Laughter.]

I now yield back my time.
Mr. COBLE. I thank the gentlelady.
And I want to say to the audience, don't think I am being cranky.

But a lot of times the applause can have a disruptive effect.
I thank the gentlelady from California.
The gentleman from Massachusetts?
Mr. DELAHuNT. Thank you, Mr. Chairman.
I will be very brief. I just want to echo the sentiments expressed

by everyone on this panel regarding yourself. Anyone who has
worked with Howard Coble knows he is an individual who is scru-
pulously fair, honorable, and decent. And as my colleague from
California, Zoe Lofgren, just indicated, he is someone who has led
this committee in a very bipartisan way.

In fact, I would note, Mr. Chairman, that most of the kudos that
are coming your way are coming from the Democratic side. I think
that really underscores your leadership and your integrity and the
kind of human being that he is.

Having said that, I would just make one observation. It is clear
that this is more than a technical change. And for us, the best evi-
dence of that is to look out and see that this is a crowded hearing
room this morning. Clearly, it is more than technical.

However we did get here-and I, like others, did not serve on
that conference committee and don't know how it happened-but
however it happened, this may present an opportunity because
clearly the marketplace is changing. We are now in the era of the
Internet in which music is being digitized. Perhaps we have an op-
portunity to bring together and develop a consensus between the
recording industry and the artists in the best interests of those
stakeholders and at the same time serve in the best interests of the
consumer and the American people.

[The prepared statement of Mr. Delahunt follows:]
PREPARED STATEMENT OF HON. WILLIAM D. DELAHUNT, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF MASSACHUSETTS

Thank you, Mr. Chairman.
I think most of us would agree that it might have been better for us to have held

this hearing before enacting a change in the law, rather than afterwards. But how-
ever we have come to this point, we are here, and I want to thank you for holding
this hearing.

I know that some people have questioned your motives and integrity in regard to
this issue, Mr. Chairman, and I want to say that those are people who do not know
you as I do. You have always been scrupulously fair and honorable in your leader-
ship of this subcommittee, and I think your readiness to devote a major portion of
this hearing to the work-for-hire issue is only the latest confirmation of that.

I hope that everyone will use this opportunity to assist us in determining whether
the law as it now stands is what will best serve the industry, the artists, and the
consumer, in a marketplace that is changing with astonishing rapidity. And if the
current law is not the best answer for the emerging marketplace, what are the solu-
tions that we should be considering. -



The fact is, Mr. Chairman that however we got here, the advent of new channels
for music distribution would eventually have required us to examine this isdue. I
recognize that there is a longstanding dispute between the artists and the industry
over whether or not traditional sound- recordings fit into one or another of the statu-
tory categoies as a work made for hire. But whatever the courts determine the law
to be with regard to that question, it seems to me that new Internet-based tech-
nologies that allow the consumer to download individual selections have brought
about a sea-change in the very concept of what a sound recording is. And old deftni-
tions that were written when a "sound recording" was a flat vinyl disk or a reel of
magnetic tape may no longer apply.

By the time termination rights reach the courts, the music industry will be some-
thing completely new. Will there be record companies in 2013? Will there be CDs?

The one thing we can be certain of is that people will still be writing music. And
they will still be singing it.

Personally, I also believe there will always be a need for producers and promoters,
even in the anarchic world of the Internet. Yet we don't know what recording com-
panies will look like, or how their contractual relationships with artists will be
structured.

It is hard enough to legislate for a marketplace that exists. It is much harder to
legislate for a marketplace that is yet to come into being. Perhaps we cannot expect
to do this. Perhaps it is our fate to lag behind innovation.

But if we cannot always guess correctly, we can at least try to foster a legal re-
gime that will be hospitable to innovation and will fairly balance the interests of
the various stakeholders and the public.

It is not our job to pick winners and losers. But it is our job to be sure that the
laws promote a level playing field. That is what the Copyright Act seeks to do.
Using such concepts as "termination rights" and "work-for-hire", it seeks not to set
the terms of the bargain between the artist and the label, but to afford each side
some degree of leverage.

It seeks to reward the recording company that takes risks by backing unknown
artists. And it seeks to give succespful artists of enduring hits the opportunity to
renegotiate the deal at a later date.

Unless, of course, the product of their joint efforts is a work made for hire.
I am less concerned about the historical questions that are raised by this current

controversy than about the policy question it has precipitated: does the present law
strike the right balance? Should sound recordings be works made for hire, and, if
so, under what circumstances?

The recording industry rightly points out that it is they who take the losses on
recordings that never sell, and that they are entitled to recapture these losses when
the other two make the Top 20. The artists rightly ask whether there are any limits
to that logic, and whether a featured artist whose work is still selling 35 years later
isn't entitled to strike a better deal.

I guess what I would hope is that the creative community could get together on
this issue. They are both indispensable elements of one of our greatest American
success stories. Together they have brought music into the lives of billions of people
the world over. Together they have created wealth, not only for themselves but for
our economy.

Neither half of this partnership can prosper without the other. And I think it
should be possible for them to sit down together and work this out.
_ This hearing is part of that process, Mr. Chairman, and I hope it will point us
in a positive direction. I feel great good will toward both of these communities, Mr.
Chairman, as I know you do. And I want to do everything I can to bring them to-
gether so that the music will play on.

Mr. COBLE. I thank the gentleman from Massachusetts.
The gentleman from Florida?
Mr. WEXLER. Thank you, Mr. Chairman.
I will be brief and I, too, want to echo my friend from Massachu-

setts' comments with respect to you, Mr. Chairman.
If I could just offer an observation, however, as to the process,

I serve on two committees-this committee and the International
Relations Committee-and in the 3 plus years I have been here, I
don't think a week goes by that we Democrats don't object to proc-
ess in one form or another. There is probably not a week goes by
that a bill or an amendment or something is done without what we



Democrats in the minority think is a full hearing or appropriate
consultation or what have you. I think from the point of view of
the minority, at times it is meritorious in terms of the objection to
process. But as to the high-mindedness of some of the objections to
the process in this case-and I do respect them-to suggest that it
is somewhat novel in this process just totally distorts what my ex-
perience has been.

We are a Congress that gives out $50 billion in tax cuts without
much of a discussion. So to be shocked that certain things may
happen without the fullest of hearings to me is really just what
goes on in this Congress. It doesn't make it good or bad, nec-
essarily, it is just part of the process.

The one thing that I think is unique about the objection here,
Mr. Chairman-if I may suggest-is that apparently some people
believe this was a bipartisan violation of the process, which for me
is somewhat unique in this process, because usually it is one side
of the aisle complaining that the other side of the aisle violated the
process.

So I guess this is, in this respect, novel in terms of my experi-
ence, because this is the first time that apparently there is an ob-
jection that there has been a bip artisan violation of the process.
And as things go, if I put it on the scale, a bipartisan violation of
the process-if it is in fact that-is probably a lot better than the
things I have experienced for the last 3 years.

So I applaud this committee and the ranking member.
Mr. COBLE. I thank the gentleman from Florida.
The gentlelady from California has decided she does want to

make an opening statement.
Ms. BONO. Thank you, Mr. Chairman.
I thought I would jump into the party since everybody had some-

thing to say.
I, too, want to echo the sentiments I have heard from my col-

leagues on the other side and say that in my 2 years of being here
and of knowing you, I think more highly of you than almost any
Member of Congress. And not to speak for my late husband, but
I know that Sonny felt that same way, too. This issue for me is a
tough one and this is the first time I have had to try to figure out
what Sonny would be doing. I first of all know that he would be
lauding you and who you are.

But I also want to weigh in and echo what especially the
gentlelady from California, Zoe Lofgren, has said. I agree, too, that
we should restore the law to the way it was before the change in
November.

Thank you, Mr. Chairman.
[The prepared statement of Ms. Bono follows:]

PREPARED STATEMENT OF HON. MARY BONO, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

Mr. Chairman, thank you for holding this oversight hearing on the works-made-
for-hire issue. I appreciate your taking a second look on an issue that is both com-
plicated and emotional. My hope is that this hearing will examine the ramifications
of including sound recordings as a work-made-for-hire. The parties effected are both
the individual artists and the record industry. I believe that the goal of these hear-
ings should be to hear the individual arguments and hopefully suggest additional
points that would bring all sides of this debate together and revisit the work-made-
for-hire issue.



The real issue at stake here today is the right of a featured artist to terminate
the transfer of his or her copyright. The issue of termination is critical because art-
ists and their heirs have a substantial financial and sentimental stake in ownership
of their sound recordings. Without an appropriate termination point, sound record-
ing works that have gained popularity over the years will not financially benefit
those artists who created it.

Twenty-four years ago, this committee drafted the Copyright Act of 1976 which
expanded the 1972 legislation that gave sound recordings copyright protection. In
the past, sound recordings did not receive all copyright protections. Sound record-
ings were not specifically listed as a category of commissioned works that could be
considered a "work-made-for-hire, unless both parties expressly agreed to that fact
in writing. The members of the House Judiciary Committee, who drafted the 1976
Copyright Act, spent two years in hearings debating the merits of what items should
be included in the work-made-for-hire category. Sound recordings were not included
in that category.

The 1976 Copyright Act intended to give a form of protection for authors. The goal
of the 1976 Act was to give artists the right to terminate copyright assignments to
record companies 35 years after the initial copyright transfers. The 35 year term
was intended to protect authors who might transfer, for a small amount of money,
the rights to a work that later became a major success.

These young artists who are desperate to sign a contract to a record company are
the backbone of the recording industry. Any major artist had to make his or her
start at the bottom as an unknown. The negotiation power the record company has
over the music artist is staggering. The artist is so desperate to sign a contract for
an album that the artists' concern for his future financial well-being and possible
royalty rights are minimal. The current inclusion of sound recordings in the Works-
made-for-hire provision would have a detrimental effect on these struggling artists.

Before sound recordings were included on the list of works-made-for-ire, neither
the artists nor the record companies knew of the importance, nor impact of includ-
ing sound recordings in the category of a work-made-for hire. Therefore today, I will
listen to the debate with a balanced view of what the impact is to both the artists
and the record labels. Hopefully I will receive a better understanding of the facts
and ramifications of the 1999 amendment to the 1976 Copyright Act.

Thank you again, Mr. Chairman, for studying this issue a second time. I am con-
fident that both sides representing this issue will be fair in their assessments of the
impact the work-made-for-hire classification has on their respective industries. I
look forward to hearing both sides of this issue.

Mr. COBLE. I thank the gentlelady and I thank all the members
for their opening statements.

Folks, I must remind you again that we must clear out of here
by 1:30.

Marybeth, it is good to have you here. As Howard Berman said
previously, you are our very able Register of Copyrights. Ms. Peters
served as acting general counsel of the Copyright Office and as
chief of both the examining and information and reference divi-
sions.

Ms. Peters also served as a consultant on copyright law to the
World Intellectual Property Organization and authored the General
Guide to the Copyright Act of 1976. The subcommittee has copies
of Ms. Peters' testimony.

Madame Register, you are familiar with our 5-minute rule. And
folks, I want to remind the subsequent witnesses of this as well.
We have written statements of every witness. I am asking each
witness to confine his or her oral testimony to 5 minutes. You will
know when the 5 minutes have elapsed when the red light illumi-
nates in your eye. Ms. Peters has a good track record of staying
within the 5 minutes.

It is good to have you with us, Ms. Peters.
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STATEMENT OF HON. MARYBETH PETERS, REGISTER OF
COPYRIGHT, COPYRIGHT OFFICE OF THE UNITED STATES,
LIBRARY OF CONGRESS
Ms. PETERS. Thank you, Mr. Chairman.
I want to thank you for those kind remarks. I certainly am

pleased to be here. Given the interest of the committee in the sec-
ond topic, work made for hire, I am going to keep my statement
with regard to the Copyright Office rather brief and rely on the
rather ful statement that we submitted for the record.

This morning I am accompanied by three people from the Copy-
right Office, our very able General Counsel, David Carson, our As-
sistant General Counsel, Marilyn Kretsinger, and Sayuri
Rajapakse, an Attorney Advisor in our Policy and International Af-
fairs Office.

Obviously, the last 2 years-because of all of you-have been
very busy ones for the Copyright Office. During the period between
October 1998 and December 1999, you passed five bills, including
the Digital Millennium Copyright Act, which actually made it very
hard for us to keep up with one of our jobs, which is to publish the
copyright law. Every time we were ready to publish it, you enacted
new legislation. But at the moment, we are caught up and we have
added sound recordings to section 101 as part of the work made for
hire. So we will see whether we stay caught up.

Obviously, the Digital Millennium Copyright Act was the most
far-reaching legislation in copyright in the past 2 decades and it
gave the Copyright Office many new duties and responsibilities
which are really outlined in my testimony as Appendix 1. We found
we were dealing with new issues with regard to web casting, that
we have issues with regard to the anti-circumvention provisions of
the DMCA, and that for the first time we are registering designs
for vessel hulls. Despite our current staffing levels, we managed to
take on all these responsibilities and I think to discharge our du-
ties well.

Obviously, we completed our task in delivering the study on digi-
tal distance education where we had hearings across the country
and had statements from more than 175 parties. And you held a
hearing, as did the Senate.

We are currently involved in a very controversial and very inter-
esting task of determining whether or not any particular class is
or is not likely to be adversely affected by the technological protec-
tions that are used by copyright owners to control access to their
work. We will be making a recommendation to the Librarian well
before the deadline that he has to make a decision which is October
28th.

And with regard to the designs for vessel hulls, you have already
amended that statute to make the legislation permanent. And I can
tell you, as a result of making it permanent, the number of reg-
istrations have increased. So we now have 23, which you can look
on our web site and see.

We are pleased that we have been able to continue to advise the
Congress and the Nation on our issues and to provide valuable and
timely assistance to the United States Trade Representative and
other Executive Branch agencies. Obviously, we have worked fairly
hard to try to get the two new WIPO treaties not only implemented



and ratified in this country, but in other countries of the world.
And we participate in many, many programs around the globe.

Obviously, our main job is to create and maintain the official
public record of copyright registrations and recorded documents
and to administer various compulsory license and statutory obliga-
tions and, of course, oversee the Copyright Arbitration Royalty
Panels. We have been busy in the past year. We registered over
600 000 claims that represented more than 800,000 works. We re-
corded almost 17,000 documents that contained hundreds of thou-
sands of titles.

One of our jobs is to acquire works for the Library of Congress
and we forwarded many copies of works that had a value of $36
million to the Library to be used in its collections and exchange
programs.

As you can see from my written statement, the Copyright Office
unfortunately continues to experience serious processing delays, es-
pecially in the examining and cataloging division. We have devel-
oped all kinds of plans to try to deal with this. We are basically
trying traditional methods of overtime. We are hiring more people.
We are in a reengineering process to streamline our processes. And
of course, we are continuing to develop our electronic registration
and recordation system.

Much time is spent with administering the Copyright Arbitration
Royalty Panels. We have seven proceedings that are going on. Four
involve the setting of rates and terms under various compulsory li-
censes. Three deal with distributing the royalty fees. And I can say
in the recent past we have distributed more than $1 billion in roy-
alties.

Our big thing in the past year has obviously been to implement
the new fee schedule that we spent more than a year working on.
We submitted a report to you in which I explained why we did not
bring the basic registration up to full cost recovery, because we
wanted to meet the goals of the copyright law and to make it fair
and equitable for all copyright owners to be able to use the system.

Obviously, we focus on our web site, trying to make as much in-
formation as we possibly can available to the public. As you can
see, we have made a number of contributions that I am proud of.
And I am proud of the employees of the Copyright Office. Obviously
there is much to be done and we look forward to working with you
in the years ahead.

Thank you.
What I would like to do now is turn to my statement on sound

recordings as works made for hire.
Mr. COBLE. And for the record, Ms. Peters is being allowed 10

minutes because she is wearing two hats.
Please proceed, Ms. Peters.
Ms. PETERS. Thank you.
I am pleased to testify on the issue of sound recordings as works

made for hire.
When I was first asked about a possible amendment last year,

my immediate reaction was that performers would not be pleased
because works made for hire is always an emotional issue. But I
thought that the amendment would actually reflect existing indus-
try practice. Having had the opportunity to reflect on the issue,
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and having had the opportunity to hear the views of virtually ev-
eryone, I can now assure you that the issues are far from simple
and straightforward, and the amendment has stirred up passions
beyond anything I could have imagined.

Let me begin with some of the historical and legal context behind
the amendment and also my views on whether the amendment was
appropriate and whether further legislative action should be taken.

The issues are complicated and involve several principles of copy-
right law. I refer you to my written testimony for a more complete
account.

I believe that the amendment was a substantive change in law,
as we have heard this morning, not a technical amendment as
some have claimed. However, I believe the amendment was a rea-
sonable and good faith attempt to address genuine problems faced
by record companies' concerns about possible threats to their abil-
ity to continue to exploit the sound recordings they have invested
in and distributed.

I also believe that the amendment prospectively deprived per-
formers of important rights that authors have always enjoyed. Ter-
mination rights are the reason people care whether a sound record-
ing can be a work made for hire. The issue is whether performers,
whose performances are recorded and distributed by record compa-
nies, should have a right to terminate their contracts 35 years after
the sound recording is released.

The copyright law gives authors the right to terminate their
grants of rights in their works after 35 years in furtherance of an
important goal of copyright law to protect the author against unfa-
vorable transfers by giving him the opportunity to renegotiate his
contract if the work has been successful in order to obtain a greater
share of the profits. This right has its origin in the longstanding
concept of a renewal copyright term, which was replaced in 1978
with a right of termination.

Although most works are subject to rights of termination, works
made for hire are not. Works made for hire historically have been
works created by employees in the course of their employment. In
such cases, the employer of the person who creates a work is
deemed the author. Because the employer is the author in the eyes
of the law, the person who actually created the work does not enjoy
a right of termination.

Courts broadly construed the concept of employment for hire be-
fore 1978 and generally included commissioned works within that
definition. The 1976 Revision Act substantially cut back on work
made for hire by dividing the definition of such work into two
prongs: those done by employees within the scope of their employ-
ment, and the -second category, specially ordered or commission
works, which could be works made for hire if the work falls within
one of nine categories, which include among other categories, mo-
tion pictures, contributions to collective works, and compilations,
but only if all the parties agree in writing that it is a work made
for hire.

Although sound recordings were not among these nine categories,
record companies and recording artists typically have signed agree-
ments providing that they are works made for hire. Record compa-
nies and some recording artists have registered sound recordings



as works made for hire. One theory that record companies say they
have relied on is that sound recordings are released in the form of
albums and therefore qualify as works made for hire because they
are contributions to collective works.

Despite this longstanding practice and despite the collective work
rationale, the addition last year of sound recordings as a tenth cat-
egory is a substantive change. I understand the reasons why, record
companies sought the amendment. If a sound recording is not a
work made for hire, there will usually be a number of people who
could be considered authors of any single sound recording. Each
author would have a right to terminate the record company's rights
after 35 years. This is a qualified right. Among other things, unless
all the authors join in the termination, the record company can
continue to exploit the work.

However, the terminating author would also have the right to li-
cense his rights to another record company. In that case, the first
record company might lose all incentive to continue distributing the
recording, since there would be another company who could also
distribute the identical work.

While I don't oppose the amendment, per so, I am not persuaded
that it achieves the appropriate balance. I believe that those who
contribute substantial authorship to a sound recording should not
be deprived of the right of termination. I agree that an unfettered
termination right enjoyed by all performers and co-authors may
well be unworkable and make many sound recordings unmarket-
able after 35 years. But a carefully calibrated termination right, re-
stricted to the major contributors of authorship in a sound record-
ing-such as featured artists and possibly the record producer-
should have relatively little negative impact and'would retain an
important right that authors generally enjoy.

Therefore recommend that the subcommittee consider refining
the recent amendment by excluding the contributions of these key
contributors from work for hire status.

Thank you.
[The prepared statements of Ms. Peters follow.]

PREPARED STATEMENT OF HON. MARYBETH PETERS, REGISTER OF COPYRIGHT,
COPYRIGHT OFFICE OF THE UNITED STATES, LIBRARY OF CONGRESS

Mr. Chairman and Members of the Subcommittee: I appreciate the opportunity
to testify at this Oversight Hearing. My statement reviews our operations, major ac-
complishments and chaenges.

The last two years have been very busy ones for the Copyright Office not. only
because of increased legislative mandates but also because of the changing nature
of activity in certain areas of title 17. The adoption of new fees also increased the
Office's work load. Despite the fact that its staffing levels remained about the same,
the Office managed to make great strides in accomplishing these new responsibil-
ities.

The-Office responded aggressively to new Congressional directives including those
contained in the Digital Millennium Copyright Act of 1998. This legislation, the
most far reaching copyright bill in two decades, gave the Office new duties and re-
sponsibilities in the areas of liability limitations for infringement of copyright in a
digital environment, for digital performance rights in sound recordings, and protec-
tion for vessel hull designs. In addition, the Office continued its role of advisor to
Congress on national and international issues, and provided valuable and timely as-
sistance to the United States Trade Representative and other executive branch
agencies. The Office also continued to create and maintain the official public record
of copyright registrations and recorded documents, administered the various com-
pulsory licenses and statutory obligations, and provided technical, legal, and edu-
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cational copyright assistance throughout the world. The Office took major steps for-
ward in its systematic development and implementation of the CORDS system, a
fully automated registration and deposit system, successfully implementing during
the past year an innovative system-to-system communications capability for elec-
tromc submission of copyright claims and deposits for digital dissertations from the
office's largest remitter. Additionally, the Office continued to make progress in pro-
viding a higher level of security for materials submitted for copyright registration.

Inf scal year 1999, the Copyright Office received approximately 619,022 claims
to copyright representing over 800,000 work, of which 594,501 were registered. It
recorded a total of 16,447 documents covering hundreds of thousands of titles. It for-
warded more than 603,000 copies of works, with a value of more than $36 million
dollars to the Library of Congress for its collections and exchange programs.

The Office processed 21,299 filings from cable operators, satellite carriers, and
manufacturers and importers of digital audio recording devices and media, and proc-
essed claims to the various royalty pools. The Licensing Division collected a total
of $214,888,724.96 in royalty fees (almost 85 percent in the form of electronic funds
transfers through the automated Clearing House of a Fedwire transfer), and distrib-
uted royalties in the amount of $172,284,737.60,

When we last reported to you in 1998, we stated that we had lost ground in pro-
viding some essential copyright services, and observed that we had a significant ar-
rearage with registration in some cases taking between six and eight months. We
outline in part III of this statement what steps the Office is taking to reduce this
arrearage.

Our focus this year is on:

1. Progress in fulfilling legislative directives;
2. Implementation of new fees;
3. Improving our service by providing more timely registration of claims and

recordation of documents;
4. Making more information available to the public electronically;
5. Acquiring materials through mandatory deposit; and
6. Administration of compulsory licenses and CARP's.

I. PROGRESS IN FULFILLING LEGISLATIVE DIRECTIVES

During the period between October, 1998 and December 1999, Congress passed
five bills, some of them addressing separate acts, concerning copyright. Several of
these acts gave the Office major new responsibilities in developing and implement-
ing new procedures and regulations and conducting studies or reports for Congress
on critical and often controversial new and emerging areas of copyright law. The Of-
fice finds itself faced with new and challenging legal questions about webcasting,
anticircumvention, and design protection for vessel hulls.

A Overview of Certain Recently Enacted Legislation
Recently enacted legislation that has had a major impact on the Copyright Office's

workload includes:

1. The Digital Millennium Act (DMCA).
The DMCA allowed the United States to ratify two new international treaties. It

also confirms and clarifies the historic and vital role of the Copyright Office by af-
firming in statutory language the Copyright Office's longstanding role in copyright
policy and international matters.

• Title I of the DCMA added a new chapter 12 to title 17 United States Code,
which among other things prohibits circumvention of access control tech-
nologies employed by or on behalf of copyright owners to protect their works.
Specifically, new subsection 1201(aX1XA) provides, inter alia, that "No person
shall circumvent a technological measure that effectively controls access to a
work protected under this title." Subparagraph (B) limits this prohibition. It
provides that anticircumvention "shall not apply to persons who are users of
a copyrighted work which is in a particular class of works, if such persons
are, or are likely to be in the succeeding 3-year period, adversely affected by
virtue of such prohibition in their ability to make noninfringing uses of that
particular class of works under this title" as determined in a rulemaking by
the Librarian of Congress acting upon my recommendation. This prohibition
on circumvention becomes effective two years after the date of enactment, on
October 28, 2000.
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" Title II of the DMCA limits certain online infringement liability for Internet
service providers. Specifically, subsection 512(c) provides limitations on serv-
ice provider liability with respect to material residing, at the direction of a
user, on a system or network that the service provider controls or operates,
if the conditions set forth in subsection 512(cXl) are satisfied.

" Title V of the DMCA, establishes a new chapter 13 to title 17 which creates
8ui generic protection for certain orinal designs of vessel hulls and sets the
terms, conditions, and limitations of design protection, including the rights
granted to the designer or owner of the design, mandatory registration of de-
signs with the Copyright Office, and enforcement of rights. Protection for reg-
istered vessel hull designs lasts for a period of ten years measured from the
earlier of the date of registration with-the Copyright Office or the date on
which the design is first made public, and concludes at the end of the tenth
calendar year. Unlike copyright law where registration is not a prerequisite
to protection registration of an otherwise eligible vessel hull design must be
made with the Copyright Office within two years of the design being made
public. Failure to make timely registration results in loss of protection. Notice
must be attached to a protected design, and while failure to attach proper no-
tice does not terminate protection, it does affect remedies in an infringement
action.
2. The Sonny Bono Copyright Term Extension Act.

This Act extends the term of copyright for most works to the litM of the author
plus 70 years. It similarly extends for an additional 20 years the terms of anony-
mous and pseudonymous works, works made for hire, and works in their renewal
terms.

• It addresses concerns of libraries and researchers about the unavailability, for
20 additional years, of works that are no longer commercially available. A
new exemption allowing libraries and archives to use the works for preserva-
tion, scholarship, or research during the last 20 years of the copyright term
is embodied in section 108(h) of the copyright law.

* This same legislation also contained the "Fairness in Music Licensing Act of
1998" which broadens existing exemptions to the public performance right in
broadcast music (sec.110(5) of title 17, United States Code) for qualifying es-
tablishments, primarily restaurants, bars, and retail businesses depending on
their square footage or total number and size of loudspeakers or audiovisual
"devices," and provided the business does not charge the customer to listen
to the broadcast.

B. New Procedures and Regulations.
The Copyright Office has aggressively undertaken these new responsibilities. Our

progress is discussed more fully below and the status of each responsibility is illus-
trated on a separate chart.i

1. Anti-circumvention Rulemaking (Ttle I of DMCA)
The Librarian of Congress is required to make a determination as to whether or

not particular classes of works are to be exempted from the anti-circumvention pro-
hibition on access. This determin-ati-n is to be made upon the recommendation of
the Register of Copyrights in a rulemaking proceeding. The determination thus
made will remain in effect during the succeeding three years. In making her rec-
ommendation, the Register of Copyrights is to consult with the Assistant Secretary
for Communications and Information of the Department of Commerce and report
and comment on the Assistant Secretary's views. 17 U.S.C. § 1201(aX1XC).

The Office published a Notice of Inquiry seeking comments and held hearings
early this month in Washington, D.C. and last week at Stanford University Law
School in Palo Alto, California. Post hearing reply comment are due June 23, 2000.
The Office will then evaluate and assess the evidence gathered.

2. Designation of Agent for Online Service Providers (Ttle H of the DMCA)
To take advantage of the Online Copyright Infringement Liability Limitation Act,

service providers must designate agents whom copyright owners may notify if the
owners believe their work is being infringed. The name and address of the agent
must be filed with the Copyiht Office and also posted on the service provider's
website. Title II of the DMA ame effective on enactment; consequently, the Of-
fice had to act immediately. It published interim regulations on November 3, 1998,

1See App. I.
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on an emergency basis, and stated that it would publish a Notice of Proposed Rule-
making at a later date. 63 Fed. Reg. 59233. In later meetings with the parties
the system, they indicated that the interim system was operating efecvelyfan
the Office has continued to operate under these regulations. The Copynght Ofce

maintains a list of the filings which are accessible on its website. As of May 12,
2000, approximately 2,121 agents had been designated.

3. Vessel Hull Design Protection (Title V of DMCA)
Shortly after passage of the DMCA, the Copyright Office began establishing the

registration system for vessel hull designs. Recognizing the need for immediate im-

plementation (because enforcement of rights under the new chapter 13 requires first

obtaining a registration), the Office quickly took steps to establish a workable reg-

istration system. It established an internal task force to determine what needed to

be done. The Office also consulted with representatives of the marine manufacturing
industry, academics, and the Coast Guard. A new re *stration form, Form -VH,
to be used for all applications for registrations of vessel hull design was created and

interim regulations were published on July 7, 1999. 64 Fed. Reg. 36,576 (1999). We

received our first application for registration on July 29, 1999. So far the Office has

received 23 design claims and registered 21. Most of the 23 were submitted after

protection was made permanent on November 29, 1999.

4. Notice for Libraries and Archives (Copyright Extension Act)

While granting libraries and archives an exemption under § 108(hX1), the law

makes it clear that a library or archive may not use a work under this subsection

if: (A) the work is subject to normal commercial exploitation; (B) a copy or phono-

record of the work can be obtained at a reasonable price; or (C) the copyright owner

or its agent provides notice to the Copyright Office in accordance with Copyright Of-

fice regulations that either of the conditions set forth in (A) and (B) applies. The

Copyright Office published interim regulations with requests for comments on De-

cember 30, 1998. 63 FR. 71785. Comments were due by February 15, 1999 and reply

comments by April 1, 1999. The Office has not yet published final comments; no no-

tice has been recorded under the interim regulation.

C. Completion of Reports Requested in DMCA

1. Report on Copyright and Digital Distance Education

The DMCA required the Copyright Office to prepare a report for Congress on the

promotion of distance education through digital technologies, including interactive

digital networks. To assist the Office in analyzing the relevant issues and in prepar-

ing its recommendations, on December 23, 1998, the Office requested comments

from all interested parties, including representatives of copyright owners, nonprofit

educational institutions, and nonprofit libraries and archives (63 FR 71167). In ad-

dition, a series of three public hearings were held in Washington, D.C. (January 26-

27, 1999), Los Angeles, CA (February 10, 1999), and Chicago, IL (Feb 12, 1999).

Over 175 individuals and interest groups responded in writing or in person at the

hearings.
The Copyright Office released its report on "Copyright and Digital Distance Edu-

cation" at a hearing of the Senate Judiciary Committee held on May 25, 1999. On

June 24, 1999, this Subcommittee held its hearing on the report. The report is avail-

able on the Office's website and through the Government Printing Office.
The Office made several recommendations including: (1) that section 110(2) be up-

dated to permit digital transmissions over computer networks; (2) elimination of the

physical classroom requirement permitting transmissions to students officially en-

rolled in the course, regardless of their physical location; (3) adding language that

focuses more clearly on the concept of mediated instruction; (4) adding safeguards

to minimize the greater risks of uncontrolled copying and distribution posed by digi-

tal transmission; (5) retaining the current "nonprofit" requirement for education in-

stitutions seeking to invoke the exemption; (6) adding a new provision to the Copy-

right Act to allow digital distance education to take place asynchronously; and (7)

expanding the categories of works exempted from the performance right beyond the

current coverage ofonon-dramatic literary or musical works, adding other types of

works but allowing performances of only reasonable and limited porticns. The Office

further recommended that Congress provide clarification of the fair use doctrine in

legislative history to confirm that the doctrine applies in the digital environment,

and to explain the function of fair use guidelines. No legislation has been introduced

implementing the Office's recommendations.



2. Report on Effects of Encryption Resarch
The DMCA also required the Copyright Office and the National Telecommuni-

cations and Information Administration (NTIA) of the Department of Commerce to
prepare a report for Congress on the effects on encryption research of section
1201(g) of title 17. Section 1201 establishes a prohibition on the act of circumventing
technological measures that effectively control access to a copyrighted work. Sub-
section 1201(g) provides an exemption for this prohibition for certain acts of
encryption research. The prohibition is scheduled to go into effect on October 28,
2000. The Office and NTIA solicited and received public comments. This joint reprt
has been sent to Congress. It is now available on both the NTIA's and the Copyright
Office's websites.

3. Report on Protection for the Designs of Vessel Hulls
The Office had been required to prepare a joint report with the Patent and Trade-

mark Office evaluating the effects of the Vsel Hull Design Protection Act at one
year and two year intervals after the effective date of this legislative. The Copyright
Office had completed a draft of the first report which was being reviewed When Con-
gress amended this Act on November 29, 1999, and rescinded the requirement.
Under this amendment the Act is no longer set to expire in two years, and the Of-
fice is not to issue a report until November 1, 2003.

Report on Effects of Title I and Development of Electronic Commerce
Section 104 of the DMCA directs the Re~ister of Copyrights and the Assistant

Secretary for Communications and Information of the Department of Commerce to
submit to the Congress no later than 24 months after the date of enactment a report
evaluating the effects of the amendments made by title I of the Act and the develop-
ment of electronic commerce and associated technology on the operation of sections
109 and 117 of title 17, United States Code, and the relationship between existing
and emerging technology and the operation of those sections.

A Notice of Inquiry initiating this study has been completed by the Office and the
Department of Commerce and should be published in the Federal Register in the
near future.

4. Conditions in Motion Picture Industry
The Comptroller General in consultation with the Register of Copyrights is to

study the conditions in the motion picture industry that gave rise to §4001 and the
impact of §4001 on the motion picture industry. GAO has b its study. The Of-
fice has engaged in consultation with the GAO and expects that these consultations
will continue.
D. Ongoing Legislative Concerns

In its exhaustive review of title 17 in order to update the Copyright Office's publi-
cation of this title in its Circular 92, the Office identified a number of areas where
amendments, most purely technical, should be made. It has forwarded these amend-
ments to the Senate and the House.
E. International Activities

1. Ratification of two new international World Intellectual Property Organization
(WIPO) treaties. The DMCA allowed the United State to ratify both the WIPO Copy-
right Treaty and the WIPO Performances and Phonograms Treaty. Both of these
treaties known as "the Internet Treaties," deal with significant digital issues. The
Copyright assisted the Congress and the Executive Branch in the efforts necessary
to implement and notify these treaties. The United States deposited its instruments
of ratification with the World Intellectual Property Organization on September 14,
1999.

2. Dispute brought in World Trade Organization. Office staff provided technical
assistance to the.U.S. Trade Representative in the defense of a claim against the
United States brought in the World Trade Organization by the European Union.
The dispute concerned section 110(5a) and (b) of the U.S. Copyright Act, which the
European Union alleged violated the U.S.'s international treaty obligations. Staff
from the Copyright Office assisted in drafting the written submissions to the Dis-
pute Settlement Body of the WTO, and participated in consultations and oral argu-
ments before the Dispute Resolution Panel on behalf of the United States. In May
of this year, the Panel issued a decision in the case, finding that section 110(5) sub-
section (a) of the U.S. Copyright Act was in compliance with all of the U.S. obliga-
tions, but that subsection (b) violated certain provisions of the TRIPs Agreement
and the Berne Convention. The United States has two months from the date of for-
mal publication of the decision (which has not yet occurred) to decide whether it will
appeal the Panel's finding.
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3 Law Enforcement Coordination Council. In September, 1999, President Clinton
signe into law the Treasury/Postal Appropriations Bill, which created the "National
Intellectual Property Law Enforcement Coordination Council ("NIPLECC"), which iscomprised of executive branch law enforcement agencies, as well as the Department
of Commerce's, International Trade Division, the Patent and Trademark Office, the
U.S. Trade Representative and the State Department. It is chaired by the Patent
and Trademark Office and the Justice Department. By statute, the NIPLECC is re-
quired to consult with the Register of Copyrights on law enforcement matters relat-
ing to copyrights and related matters. The Register and her staff have been involved
at all levels of the NIPLECC's development, including discussing the appropriate
scope of responsibility and action plan of the NIPLECC, drafting proposals and par-
ticipating in meetings of the principals.

4. Continued Effort to Advise and Train Others to Improve Copyright Protection.
The Office continued to participate in many international activities including the
meeting of the Governing Bodies of the World Intellectual Property Organization
and that organization's meetings of the Standing Committee on Copyright and Re-
lated Rights. In the Standing Committee discussion has focused on a new treaty for
performers of audiovisual works (screen actors) and on potential new treaties for
broadcasters and for producers of databases. Additionally, the Office assisted the
United States Trade Representative in its many bilateral and multilateral activities.

The Office continued its program of international development cooperation
through its International Copyright Institute, by meeting with many foreign delega-
tions and high level officials and by participating in many programs on copyright
and related rights held in countries all over the world.

The International Copyright Institute and the World Intellectual Property Organi-
zation's Worldwide Academy jointly hosted a "Worldwide Seminar on Copyright and
Related Rights" in Washington, D.C. for participants from fifteen countries during
the week of March 17-24, 1999. The objectives of the program were to discuss cur-
rent and future copyright protection and to exchange experiences among the partici-
pants and U.S. experts. In particular the seminar focused on the new WIPO Copy-
right Treaty and the WIPO Performances and Phonograms Treaty, and the impact
of new technology on the protection and enforcement of copyrights. Experts from
both government and the private sector presented a series of talks on United States
copyright law and practice. In addition, participants presented reports on the state
of intellectual property protection in their countries.

The Office participated in WIPO seminars in Kazakhstan, Kyrgyzstan, Namibia,
Australia, and in New Delhi, Calcutta and Hyderabad, India; and in USAID and
Department of Commerce programs in Kyrgyzstan and Egypt.

The Office was also represented at the meeting of the global Business Dialogue
in Paris where the Register commented on the Intellectual Property Draft Paper
and at the WIPO International Conference on Electronic Commerce and Intellectual
Property and at MIDEM.

II. IMPLEMENTATION OF NEW COPYRIGHT OFFICE FEES AND THEIR IMPACT ON THE

OFFICE

A Implementation of New Fees
In July, 1997, anticipating enactment of a new fee system, the Copyright Office

began the process of determining the costs of registering claims, recording docu-
ments and providing related services. It hired two consulting firms with expertise
in cost accounting and the new Federal Managerial Coast Accounting Standards and
established a Copyright Office Fee Analysis Task Group.

As enacted by Congress, the new fee provisions contained specific directions as to
how the Copyright Office should adjust its fees. They were:

1. The Register shall conduct a study of the costs incurred by the Copyright Of-
fice for the registration of claims, the recordation of documents, and the pro-
vision of services. This study should also consider the timing of any increase
in fees and the authority to use such fees consistent with the budget.

2. On the basis of the study, and subject to congressional approval, the Register
is authorized to fix fees to recover reasonable costs incurred for the services
provided plus a reasonable adjustment for inflation.

3. The fees should also be fair and equitable and give due consideration to the
objectives of the copyright system.

4. The Register must then submit a proposed fee schedule with the accompany-
ing economic analysis to Congress for its approval. -The Register may insti-
tute the new fees 120 days after the schedule is submitted to Congress un-
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less Congress enacts a law within the 120 day per .J stating that it does not
approve the schedule.

The Office contacted representatives of interested parties to invite them to discuss
the forthcoming fee increases and identify their members' concerns. A number met
with the Register; others submitted comments. The Office published a Notice of Pro-
posed Rulemaking (NOPR) with two or more possible fee schedules and formally
sought public input through a public hearing held on October 1, 1998, and a com-
ment period. After considering the studies, the operational and policy issues and the
input from the public, on February 1, 1999, the Register sent Congress a detailed.
analysis and proposed fee schedule. This report explained why careful evaluation of
all relevant data led the Office to conclude that the basic registration fee could not

-be set to-vocover the full cost of registering a work, if it is to be reasonable, fair
and equitable and consider the objectives of the copyright system. It recommended
recovery of Copyright Office costs for most other services. After receiving the report
Congress had 120 days to enact legislation rejecting the proposal, or the fees could
go into effect. No such legislation was enacted; therefore, the Office published a new
fee schedule on June 1, 1999, which went into effect July 1, 1999.2 The Office an-
nounced that this fee schedule would remain in effect for at least three years.
B. Operational Impact of the New Fee Schedule

As detailed fully in the Office's Annual Report for 1999, the Office made signifi-
cant efforts to inform the public of the fee change. Despite these efforts, 90 percent
of the cash receipts received in the first week after the new fees went into effect
contained insufficient funds. This percentage was reduced to about 50 percent by
the end of the fiscal year. Currently, almost a year after the new fees went into ef-
fect, E most 15 percent of cash receipts are still insufficient.

C. Relationship to Copyright Office Appropriation.
The Copyright Office collects fees for registration of copyright, recordation of docu-

ments and other services. Since fiscal year 1998 the Office has used its authority
to earn interest on its Deposit Accounts( prepaid fees), which is deposited into a nor ear account. These funds are available to fund authorized activities within the
evel of appropriation. Effective July 1, 1999, the Office increased the cost of filing

a basic registration from $20 to $30.
In fiscal year 1999, the Office collected $16,699,846 in copyright fees. The fees

earned by the Copyright Office are deposited in a Copyright Office account in the
U.S. Treasury. Earned fees are included when determining the level of appropria-
tions for the Copyright Office. In fiscal year 1999, the Copyright Office received
$34,891,000 in direct appropriations and authority to spend receipts. For fiscal year
2000 this level is $37,485,014. This appropriation supports 478 permanent staff and
23 temporary employees.

III. IMPROVING OUR SERVICE BY PROVIDING MORE TIMELY REGISTRATION OF CLAIMS
AND RECORDATION OF DOCUMENTS.

As noted above, the Copyright Office continues to experience serious processing
arrearages, particularly in the Examining and Cataloging Divisions. The Office has
developed and initiated a plan to streamline its registration and recordation proc-
esses through business process re-engineering. Further development of the Copy-
right Office Electronic Registration, Recordation and Deposit System (CORDS) will
also help. In the short term, the Office has used overtime and hiring of temporaries
to reduce arrearages in its examining and cataloguing divisions in order to expedite
the registration of copyright claims and recordation of transfers and other docu-
ments pertaining to copyright. More importantly it is in the process of hiring new
permanent staff in those areas. Such action is critical to further reduction.

A Business Process Re-engineering of Copyright Office Registration and Recordation
Processes

In fiscal year 2000, the Copyright Office initiated plans to re-engineer its proc-
esses. Authors, other copyright owners, users of copyrighted works, copyright indus-
tries, libraries, and members of the public rely on the Office's records of registered
claims in copyrighted works and recorded documents concerning ownership of
works. The value of the records is greatest when up-to-date information on new
works is available to the public in a timely manner. Copyright owners also need
timely issuance of certificates.

2 A chart showing new fees for basic services in comparison with the old fees is attached as
App. H. All current fees can be found in our regulations. 37 CFR *201.3 (1999).
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Re-engineering will accomplish the following objectives:
" Improve operations and service to achieve better processing times and create

timely public records;
• Improve response times to requests from the public;
* Enhance operational efficiency through use of new technologies;
* Contain costs of registration, recordation and other services;
* Strengthen security within the Copyright Office; and
• Use staff and space more efficiently.

The Copyright Office prepared a Request For Quote (RFQ), received bids, con-
vened an evaluation panel to rate them, and made a selection which has been sub-
mitted to the Library's Office of Contracts and Logistics for negotiation. The firm
that is selected will provide for the Office a project plan, a baseline of existing oper-
ations, an analysis of current workflow, alternative plans for re-engineering of busi-
ness processes, an implementation plan for the process selected by, the Office, and
procedures manuals. A Project Manager, who is an expert in Copyright Office proce-
dures, will be responsible for working with the contractor, Copyright Office man-
agers, staff and labor organizations during the study to coordinate the day-to-day
implementation of the agreed-upon changes.
B. Further Development of CORDS

There was noteworth progress in the Office's major automation initiative,
CORDS, which enables electronic copyright registration and deposit of works in digi-
tal form. The CORDS system facilitates copight registration and deposit process
for online works by copyright claimants, helps the Copyright Office streamline its
internal registration processes, improves efficiency, through-put time and internal
security, and will provide the Library of Congress with new copyrighted works in
electronic form for its digital collections. Almost 15,000 claims were received and
processed electronically through CORDS during calendar year 1999. They were re-
ceived from CORDS test partners: the University of Phoenix (study guides), Amer-
ican Geophysical Union, American Mathematical Society, and MIT Press/Journals
Division (Ejournals), Adobe Systems (computer programs) and American National
Standards Institute (standards).

CORDS testing and implementation during the year focused on successful estab-
lishment of system-to-system communications with the Office's largest copyright re-
mitter-UMI Company (recently renamed Bell and Howell Information and Learn-
ing corporation)-for electronic receipt and processing of claims for digital disserta-
tions. This was a significant CORDS milestone; there was fully automated process-
ing-both front-end preparation by claimants and full back-end electronic processing
by the Copyright Office, with complex interfaces to six other major systems. In 1999,
the Corporation for National Research Initiatives (CNRI) continued its research and
development work on CORDS with support from the Copyright Office and DARPA
(Defense Advanced Research Projects Agency) which funds a small part of the asso-
ciated research to evaluate and refine the architectural components that can be ap-
plied to digital libraries and any registry system. In January of 1999, a three-year
tension of the Memorandum of Agreement with DARPA was approved for contin-

ued'CORDS research and development work by CNRI during 1999-2001.
In the year 2000, the Copyright Office is initiating another major CORDS partner-

ship with the Harry Fox Agency, a subsidiary of the National Music Publishers As-
sociation, for electronic claims and deposits of musical works on behalf of music pub-
lishers. Other CORDS partnerships are being planned and developed as well.

The Office is continuing to develop "Mixed CORDS," for receipt of electronic
claims with hard copy deposit; more than two dozen potential test partners are ea-
gerly awaiting test implementation of Mixed CORDS which is scheduled for later
this year.

IV. IMPROVING COMMUNICATION TO THE PUBLIC

A Overview
In fiscal year 1999, Copyright Office staff handled over 426,800 requests for infor-

mation. The Office is continuing to implement a number of improvements to en-
hance public service including making more information available electronically.
These improvements move the Office forward to a future that will permit instant
access to its records and informational material and reduce distribution of paper
copies. The Office also increased its acceptance of Electronic Fund Transfers.

A good example of the Office's electronic communication is seen in the way the
Licensing Division and the General Counsel's Office responded to inquiries regard-
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ig varous aspects of the Satellite Home Viewer Act in anticipation of satellite car-
rers "shutting off" satellite service of network stations to subscribers as a result of
an injunction. The federal order required satellite carriers to drop certain network
signals received by nearly 1.5 million subscriber by October 8, 1998. a

A 'hotline" for callers was established to obtain a copy of the Copyright Office's
Satellite Network Television factsheet. The factsheet was made available via the
internet FAX-on-demand, or by mail. This approach provided immediate informa-
tion to the public, utilized staff in an efficient and effective manner, and was widely
publicized in trade publications. A similar method was used upon passage of the
satellite Carrier Improvement Act.

B. Improvement in Communication with the Public
1. Website. The Copyright Office's website played an increasingly important role

in the dissemination of information to the copyright community and the general
public. During the year, the website was redesigned to enable faster and easier in-
formation retrieval by users. Selected as one of the nation's top websites by
PCNovice/Smart Computing magazine, the website had over 5.6 million hits during
the year, almost a threefold increase over the prior year.

The website continued to expand and provide the public with electronic access to
all publications. A major improvement is the providing of all the application forms
electronically as a fill-in version to enable the public to complete their applications
directly on their PC terminals. More records were made available electronically to
the public with the inclusion of the Vessel Hull Design registrations and the On.
line Service Providers directory of designated agents. In an effort to provide wider
public participation in and dissemination of Copyright Office studies and rule mak-
ings, the Office solicited and posted comments from the public on the website for
public viewing, as well as find studies and regulation, e.g., the distant education
study, and the rule making on exemptions from prohibition on circumvention of
technological measures that control access to copyrighted works. The Office is also
posting streaming audios of its public hearing in the anti-circumvention rulemaking,
pursuant to 17 U.S.C. § 1201(aXl).

2. NewsNet. In November of 1997, the Office developed NewsNet, an electronic
publication, distributed via the Internet. NewsNet issues periodic e-mail messages
to alert subscribers to hearings, deadlines for comments, new and proposed regula-
tions, new publications and other copyright-related subjects of interest. The Office
has a solid readership of over 4,000 subscribers to NewsNet, and it published 41
issues in fiscal year 1999.

3. E-mail. E-mail information requests increased by 25 percent over the last fiscal
year to [10,405.1 In addition to the Public Information Office, the Licensing Division
and two additional offices that deal directly with the public, the Reference and Bibli-
ography Section and the Certifications and Documents Section of the Information
and Reference Division began responding to public e-mail inquiries.

4. Fax on demand. Through its automated Fax-on-demand system the Copyright
Office continues to provide to the public via fax copies of various Copyright Office
publications, with over 4,500 requests annually.

5. Circular 92. In April the Office published a revision of circular 92, "Copyright
Law of the United States of America and Related Laws Contained in Title 17 of the
United States Code." With this revision, circular 92 is now a completed up to date
edition of all of title 17. It is available online at the Copyright Office's We site and
in print through the Government Printing Office.

V. ACQUIRING MATERIALS RECEIVED THROUGH MANDATORY DEPOSIT

The Copyright Office is a service unit within the Library of Congress and works
with the Library in fulfilling the Library's mission of service to Congress and the
American people. The Copyght Acquisition Division (CAD) staff works very closely
with the service units of the Library to acquire copyrighted materials that have not
been deposited through voluntary registration through the mandatory deposit re-
quirement, 17 U.S.C. §407. Section 407 is an invaluable avenue for the Library to
acquire needed and often expensive resources. CAD librarians communicate with
more than 100 Recommending Officers to identify those works to be acquired via
the mandatory deposit requirement.

During fiscal year 1999, the Copyright Office transferred to the Library an addi-
tional 349,713 pieces with an estimated value of $6,097,550, received from publish-
ers under the mandatory deposit provisions of the Copyright Act.

3 This was later extended to January 1, 1999.

65-223 D-00-2
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VI. OVERSEEING THE COMPULSORY LICENSES AND CARP PROCEEDINGS

A Rate A j tments
The Copyright Office continues to be involved with the administration of seven

CARP pr ngs. Three of the seven proceedings involve setting rates and terms
for the cable compulsory license 17 U.S.C. 111; the mechanical license 17 U.S.C.
115; the digital performance right in sound recordigs license, 17 U.S.6. 114, and
the ephemeral recording license, 17 U.S.C. 112. The other three proceedings deal
with te distribution of royalty fees collected in accordance with the Satellite Home
Viewer Act of 1994, 17 U.S.C. 119, the Audio Home Recording Act of 1992, 17 U.S.C.
chap. 10, and the cable compulsory license, 17 U.S.C. 111.

The proceeding to set rates for digital phonorecord deliveries (DPDs) and "inciden-
tal" DPDs under section 115 began in 1996 with the announcement of the voluntary
negotiation period. With the assistance of the Office, certain parties with an interest
in setting these rates reached a settlement agreement setting the rates and terms
for DPDs but deferred until the next scheduled proceeding further consideration of
the rate for an incidental DPD. On February 9, 1999, the parties' rates and terms
were adopted in final regulations after the required notice and comment proceeding.
The rates and terms announced on February 9, 1999, are effective through Decem-
ber 31 2000.

On Jly 20, 1999, the Office announced the voluntary negotiation period for the
next proceeding to adjust the rates and terms for the digital component of the sec-
tion 115 license. The negotiation period ran from the date of publication of the an-
nouncement in the Federal Register to December 31, 1999. On January 24, 2000,
Capital Bridge Co. Ltd. filed with the Copyright Office a petition to convene a CARP
to set new rates and terms for DPDs and incidental DPDs. Later this year, the
Copyright Office will publish a notice in the Federal Register seeking comment on
whether Capital Bridge Co. Ltd. qualifies as a party with a significant interest in
setting the applicable rates and terms and requiring all interested parties to file
their notice of intention to participate in a rate adjustment proceeding.

The Copyright Office has also begun another rate adjustment proceeding to estab-
lish rates andterms for the public performance of sound recordings by means of eli-
gible nonsubscription transmissions (the section 114 license as amended by the Digi-
tal Millennium Copyright Act) and the making of ephemeral recordings in further-
ance of the permitted public performance of sound recordings (the section 112 li-
cense) for the period 1998-2000. The Copyright Office announced the six-month vol-
untary negotiation periods associated with these licenses on November 27, 1998.
The voluntary negotiation period concluded with no proposed settlement being filed
with the Copyright Office.

Consequently, the Office announced the schedule for the arbitration proceeding to
set the rates and terms for these two statutory licenses on September 27, 1999. The
Office vacated the schedule announced in the Federal Register at the request of the
parties in order to allow more time to negotiate a settlement.

The Office was about to announce the schedule for the CARP proceedings to set
rates and terms for the 1998-2000 time period when, on March 1, 2000, the Record-
ing Industry Association of America (RIAA) filed a petition for rulemakingwith the
Office asking that the Office determine the scope of the section 114(dX1)(A) exemp-
tions; specifically, asking the Office to adopt a rule "clarifying that a broadcaster's
transmissions of its Aor FM radio station over the Internet. . .is not exempt
from copyright liability under section 114(dXIXA)." In response, the Office published
a Notice of Proposed Rulemaking in the Federal Register on March 16, 2000, requir-
ing initial comments to be filed by April 17, 2000, and reply comments to be filed
by May 1, 2000. The Office has decided to defer setting a schedule for the current
CARP proceeding and to defer ruling on the motion to consolidate until the rule-
making proceeding has been completed, probably within the next several weeks. On
May 23, 2000, the Office published a Notice of Inquiry in response to a petition filed
by the Digital Media Association seeking clarification of the exclusion of "interactive
services" from the section 114 compulsory license.

Pursuant to 17 U.S.C. §§ 112(eX7), 114(f)(2XCXiXII), the Office announced the ini-
tiation of the voluntary negotiation period for determining reasonable rates and
terms for the amended section 114 and section 112 licenses for the time period
2001-2002. The negotiation period began on January 13, 2000. If the parties are un-
able to reach a settlement, any party with a significant interest in establishing rea-
sonable terms and rates for these licenses may file with the Office, during a sixty-
day period beginning on July 1, 2000, a petition to initiate a CARP.

In January'2000, the Joint Sports Claimants and the Program Suppliers filed pe-
titions asking 'the Office to commence a cable rate adjustment proceeding. On Feb-
ruary 28, 2000, the Office published a notice in the Federal Register seeking corn-
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ment on the two petitions and requesting that all interested parties file a notice of
intent to participate in the rate adjustment proceeding. Several parties fied such
notices on April 6, 2000. Later this year, the Office will set a schedule for the pro-
ceeding.

Distribution Proceedings
The Office also administered various phases of three different CARP proceedings

to determine the distribution of the royalty fees: 1) the distribution of the 1992,
1993, 1994, and 1995 satellite royalty fees, Docket No. 97-1 CARP SD 92-95(a); 2)
the distribution of the 1995, 1996, 1997, and 1998 royalty fees collected for the dis-
tribution of digital audio recording technology, Docket No. 98-3 CARP DD 95-98(b);
and 3) the distribution of the 1993, 1994, 1995, 1996, and 1997 cable royalty fees.

The specific distribution figures are as follows:

1. Satellite
100% of the 1992-1995 satellite royalties, totalling $71,478,402.00 has been dis-
tributed.

2. DART
(a) Sound Recording Fund:

100% of the 1995-1997 DART Sound Recording royalties, totalling
$777,866.00, has been distributed.
98% of the 1998 DART Sound Recording royalties, totalling
$922,984.00, has been distributed.

(b) Musical Works Fund:
21% of the 1995 DART Musical Works royalties, totalling $26,297.00,
has been distributed.
100% of the 1996 DART Musical Works royalties, totalling $220,587.00,
has been distributed.
43% of the 1997 DART Musical Works royalties, totalling $92,697.00,
has been distributed.
84% of the 1998 DART Musical Works royalties, totalling $453,395.00,
has been distributed.

(3) Cable
100% of the 1993-1996 cable royalties, totalling $756,605,110.00 has been dis-
tributed.
82% of the 1997 cable royalties, totalling $158,912,749.00 has been distributed.

CONCLUSION

There is much work going on at the Office. We have a talented and dedicated
staff, whose efforts I sincerely appreciate. I and the entire Co right Office deeply
appreciate the tremendous support received from members of this Subcommittee,
and your exceptional staff. Without you, our tasks would be much more difficult.
Thank you for all of your assistance. We look forward to working with you on the
many important copyright issues the Congress is addressing.

APPENDIX I

Status of Tasks to be Performed by the Copyright Office Under the Digital Millennium Copyright Act
and the Sonny Bono Term Extension Act

Section DMCA Task Statutory StatusResponsibility

103 (17 USC Rulemaking on exemption to Librarian of Congress Ongoing.
201(a)(l)) prohibition on circumvention of on recommendation of Hearings held and comments

access control technologies the Register of Copy- received. Post Hearing com-
rights in consultation ments due June 23
with the Assistant Sec-
retary of Commerce for
Communications and
Information
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Status of Tasks to be Performed by the Copyright Office Under the Digital Millennium Copyright Act
and the Sonny Bono Term Extension Act--Continued

StatutorySttu

Section DMCA Task satoibly
Responsibility Sau

103 (17 USC Study on encryption research Copyright Office and Forwarded to Congress May,

1201(g)(5)) (effect of 1201(g) exemption) NTIA, jointly 2000.

104 Study on the effects of Title I Copyright Office and Notice of Inquiry completed.
of the DMCA and the develop- NTIA, jointly Publication pending.
ment of electronic commerce
and associated technology on
the operation of §§ 109 and
117; relationship between ex-
isting and emergent technology
and the operation of §§ 109
and 117

202 (17 USC Prepare regulations and main- Copyright Office Interim Regulations published
512(c)(2)) tain current directory of des- on November 3, 1998.

ignated agents for online serv- Directory being maintained.
ice providers; set fee

403 Study on distance education. Copyright Office Report issued May 1999.

405(a) Revise regulations (37 CFR Copyright Office Interim regulations published
part 260) with respect to no- June 24, 1998. Interim regula-
tice and recordkeeping and ini- tions amended on September
tiation of CARP proceedings re- 20, 1999.
garding the use of sound re-
cordings in digital trans-
missions under the OPRA com-
pulsory license

405(a) (17 USC Publish Federal Register notice Copyright Office Notice of initiation of voluntary

114(f)(2)(A)) of initiation of voluntary nego- negotiation period for rates/
tiation proceedings to set roy- terms for 1998-2000 published
alty rates for eligible non- Nov. 27, 1998.
subscription transmissions Notice of initiation of voluntary
under DPRA compulsory license negotiation period for 2001-

2002 published January 13,
2000.

405(b) (17 USC Issue new regulations regard- Copyright Office Notices of Intent to Participate

112(e)) ing the new statutory license filed in November 1999. Pro-
for ephemeral recordings ceeding currently stayed pend-

ing resolution of rulemaking
proceedings regarding defini-
tion of a "service" for pur-
poses of statutory license gov-
erning public performance of
sound recordings by means of
digital audio transmissions.

405(b) (17 USC Publish Federal Register notice Copyright Office Notice of initiation of voluntary

112(e)) of initiation of voluntary nego- for negotiation period for rates/

tiation proceedings under the terms for 1998-2000 published
new statutory license for November 27, 1998.
ephemeral recordings Notice of initiation of voluntary

for negotiation period for rates/
terms for 2001-2002 published
January 13, 2000.



to be Performed by the Copyright Office Under the Digital Millennium Copyright Act
and the Sonny Bono Term Extension Act--Continued

APPENDIX II

Comparison of New and Old Fees for Basic Registration and Recordation Services

Service New Fee Old Fee

(1) Basic registrations: Form TX, Form VA, Form PA, Form SE,
(including Short Forms), and Form SR ............................................. $30 $20

(2) Registration of a claim in a group of contribution to periodicals
(GR/CP) .............................................................................................. $30 $20

(3) Registration of a renewal claim (Form RE)
" Claim without Addendum ............................................................ $45 $20
• Addendum ................................... $15 -

(4) Registration of a claim in a Mask Work .......................................... $75 $20

(5) Registration of a claim in a group of serials (Form SE/Group) $30

minimum ........................................................................................... $10 per issue (Min. was $20)

(6) Registration of a claim in a group of daily newspapers, and
qualified newsletters (Form GIDN) .................................................... $55 $40

(7) Registration of a restored copyright (Form GATT) ............................ $30 $30

(8) Registration of a claim in 'a group of restored works (Form GATT
Group) $30 minimum ........................................................................ $10 per claim (Min. was $20)

(9) Registration of a correction or amplification to a claim (Form CA) $65 $20

(10) Providing an additional certificate of registration ........................... $25 $ 8

(11) Any other certification, per hour ....................................................... $65 $20

(12) Search-repot prepared from official records, per hour ................ $65 $20

(13) Search-locating Copyright Office records, per hour ...................... $65 $20

Status of Tasks

StatutorySau
Section DMCA Task Responsibility Status

406 (28 USC Study on the conditions in mo- Comptroller General, in GAO initiated and has con-
4001(h)) tion picture industry that gave consultation with Reg- suited with the Register.

rise to § 4001 and impact of ister of Copyrights
§ 4001 on motion picture in-
dustry

502 (17 USC 1317 Issue new regulations regard- Copyright Office Interim regulations implement-
ing registration of vessel hull ing a new system with a new
designs, cancellation proceed- application form published July
ings, and recordation of instru- 7, 1999.
ments of transfer; set fees Notice of Inquiry on cancella-

tion. published July 8, 1999.

504 Evaluation of the effects of the Copyright Office and Initial report, due October 28,
Vessel Hull Design Protection PTO, jointly 1999, completed but require-
Act ment rescinded.

Report now due November 1,
2003.

108(h) Sonny Bono Copyright Term Ex- Copyright Office to Interim Regulations published
tension Act issue regulations on December 30, 1998.
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Comparison of New and Old Fees for Basic Registration and Recordation Senices-Continued

Semce New Fee Old Fee

(14) Recordation of documents (single tile) ................... $50 $20
* Additional tiles (per group of 10 titles) ..................................... $15 $10

ADDITIONAL STATEMENT

Mr. Chairman, members of the Subcommittee, I am pleased to testify today on
the issue of sound recordings as works made for hire, and I commend the Sub-
committee for holding this hearing and providing those most interested in this con-
tentious issue the opportunity to present their views.

Late last year, an amendment incorporated into the Satellite Home Viewer Im-
provement Act of 1999, enacted as part of Pub. L. No. 106-113, 113 Stat. 1501
(1999), added sound recordings to the list of commissioned works that may be con-
sidered works made for hire. Performers are concerned about this change because
a grant of rights may be terminated by an author at a time specified in the Copy-
right Act unless the author's contribution is considered a work made for hire. Before
the stated date of termination, the author or performer can renegotiate for a better
deal with his original record company, or upon termination he can make a new deal
with a new record company. Performers argue that their contributions to a sound
recording, when made as a result of a contract as opposed to an employment rela-
tionship with a record company, should not be considered works made for hire. The
record industry believes that the amendment simply clarifies what was existing law,
and confirms that a record company wil not be held hostage by one of many per-
formers or others who may be joint authors of a sound recording, who may termi-
nate his or her rights even though all of the other contributors have no desire to
terminate.

What I would like to do today is to provide the Subcommittee with the historical
and legal context relevant to the recent amendment and to offer my evaluation of
the merits of the amendment. In order to understand the significance of the amend-
ment, it is necessary to understand the nature, purpose and history of the concept
of works made for hire, the author's right to terminate transfers of rights in copy-
righted works, copyright protection for sound recordings, and some other important
copyright law doctrines. It is also necessary to understand developments in the re-
cording industry over the past few decades.

It is understandable why the recording industry desired the enactment of this
amendment. The amendment was designed to address the prospect that the rights
of record companies to continue to exploit many popular sound recordings would be
in doubt-and indeed, that it would be unclear who would have the right to exploit
those sound recordings. However for reasons that I will discuss later, this was a
substantive amendment to the law, not a technical amendment as some have
claimed. I believe that on reflection it is also apparent that the solution offered by
the recent amendment was an imperfect one, and that Congress should consider fur-
ther amendments that would create the proper balance of rights among record com-
panies, performers and others involved in the creation of recorded musical perform-
ances. In the 20th Century, there have been two comprehensive revisions of the
copyright law. The first revision, the Copyright Act of 1909, was in effect from 1909
through 1977. The second revision the Copyright Act of 1976, went into effect in
1978 and made many fundamental changes in copyright law. The 1976 Copyright
Act has been amended many times and remains in effect today.

The revision process that led to the enactment of the 1976 Copyght Act spanned
many years, beginning in 1955 with studies by the Copyright Office. To understand
the status of sound recordings in the 1976 Act, it is necessary to review the history
of that revision process. But first, one must understand certain principles of law
that were in effect during the era of the 1909 Act.

Sound Recordings as Copyrightable Subject Matter
Under the 1909 Copyright Act, sound recordings were not protected under the fed-

eral copyright law. The were protected, if at all, under state law. In the revision
process that led up to the 1976 Act, the status of sound recordings was the subject
of much discussion. As early as 1961, the Register of Copyrights recommended that
sound recording "be protected against unauthorized duplication under copyright
principles." 1 This topic was controversial, and sound recordings were not included

1 Copriht Law Revision Part 1: Report of the Regiser of Copyrights on the General Revision
of the U. Copyright Law, House Comm. on the Judiciary, 87th cong., 18 (Comm. Print, 1961).



in the 1963 prelininar draft. However, they were included as copyrightable subject
matter in the 1964 revision bill.2 Congress, although reluctant to carve out any por-
tion of the general revision bill which would eventually result in the 1976 Act, re-
sponded to the increasingly urgent complaints made by the recording industry re-
garding widespread record and tape piracy. A bill extending limited copyright pro-
tection to sound recordings was passed by Conrs and signed into law on October
15 1971.3 It took effect four months later on February 15, 1972.

it is important to note that the 1971 Act did not fix the beneficiaries of protection
in sound recordings. The legislative history states:

The copyrightable elements in a sound recording will usually, though not al-
ways, involve "authorship" both on the part of the performers whose perform-
ance is captured and on the part of the record producer responsible for setting
up the recording session, capturing and electronically processing the sounds,
and compiling and editing them to make the final sound recording. There may
be cases where the record prodttcer's contribution is so minimal that the per-
formance is the only copyightable element in the work, and there may be cases
(for example, recordings of birdcalls, sounds of racing cars, etc.) where only the
record producer's contribution is copyrightable. As in the case of motion pic-
tures, the bill does not fix the authorship or the resulting ownership, of sound
recordings, but leaves these matters to the employment relationship and bar-
gaining among the interests involved. 4

Works Made for Hire
The work made for hire doctrine provides that under certain circumstances, the

law will deem the employer of the person or persons who actually created a work
to be the "author" of the work. The consequence of the work made for hire doctrine
was and is that the employer can exercise all the rights of ownership of the work
and avoid the consequences of other provisions of copyright law that have permitted
the persons who actually created the work to recapture those rights. I Ail discuss
those other provisions in a moment.

The 1909 Copyri ht Act stated that "the word 'author' shall include an employer
in the case of worfs made for hire." 5 The Act did not expressly address commis-
sioned works, which left a broad scope for interpretation. In the cases regarding
commissioned works decided under the 1909 Act, rights were generally held to vest
with the hiring party.6

The 1976 Act, however, made a clear distinction between works prepared by em-
ployees in the course of their employment and works prepared on commission, a dis-
tinction that is still maintained today. Works prepared by employees in the course
of their employment are categorized as works made for hire, with authorship, and
thus ownership as well, recognized in the employer. In contrast, commissioned
works can only be considered works made for hire if they fall within certain speci-
fied categories, and even then, only if the person commissioning the work and the
person or persons accepting the commission agree in writing that the work to be
created will be considered a work made for hire.

In the 1976 Act the types of commissioned works which may be considered works
made for hire under section 101 were limited to: a contribution to a collective work,
a part of a motion picture or other audiovisual work, a translation, a supplementary
work, a compilation, an instructional text, a test, answer material for a test, and
an atlas. The first four categories were agreed upon in 1965, early in the copyright
law revision process. Compilations, instructional texts, tests, and atlases were added
by the House Committee on the Judiciary in 1966. 7 "Answer material for a test" was
added upon the enactment of the 1976 Act. I will discuss how the 1976 Act's ap-
proach to works made for hire came about in a few moments.

The Termination Right
The Copyright Act permits an author to transfer any or all of his exclusive rights.

Typically an author would do so in return for financial compensation-perhaps a

2 Copyright Law Revision Part 5: Supplementary Report of the Register of Copyrights on the
General Revision of the U.S. Copyright Law: 1964 Revision Bill, House Comm. On the Judiciary,
89th Cong., 7 (Comm. Print, 1965)

aPub. Law. No. 92-140, 85 Stat. 391; see Omnibus Copyright Revision: Comparative Analysis
of the Issues 64-65 (Arthur B. Hanson, ed.) (1973).4 H.R. Rep. No. 92-487, at 5 (1971); S. Rep. No. 92-2, at 5 (1971).5 Act of March 4, 1909, ch. 319, 35 Stat. 1075 (codified in 1947 as 17 U.S.C. §26; repealed
1978).

6See Melville B. Nimmer and David Nimmer, Nimmer on Copyright, § 5.03[B][21[cJ.7 H.R Rep. No. 89-2237, at 116 (1966).
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single payment or a continuing royalty. As a protection to authors, the law requires
that the transfer be made by means of a signed written conveyance.

Under the 1909 Act, copyrights could be renewed, after 28 years, for a further 28
years, resulting in a total of 56 years of protection for works whose copyrights were
renewed. An important feature of renewal was that even if an author had assigned
all of his rights to a publisher or a record company or somebody else during the
first term, by operation of law the author reacquired those rights at the beginning
of the renewal term. Case law qualified this right to recapture the copyright in some
circumstances, but as a general proposition the renewal copyright belonged to the
original author or his heirs as specified in the copyright statute.

Renewal copyright served an important goal of copyright law: to protect the au-
thor against unfavorable transfers by giving the author of a work the opportunity
to renegotiate his contract and enjoy the fruits of his creative labors. An unknown
author might sell a publisher all the rights in what might become the Great Amer-
ican Novel for a pittance; the renewal term provided him with the opportunity to
renegotiate those rights and obtain a greater share in the success of the work. Most
works were not renewed presumably because they had not increased in value during
the 28 year first term of copyright or they were no longer being commercially ex-
ploited; however, for those works that did increase in value or still had commercial
viability, the author or more frequently his widow and/or children did use their sec-
ond chance to share in the increased value of the work.

Although the general rule was that the author was entitled to renew the copy-
right, there were some exceptions. The most important exception was for works
made for hire. The renewal copight in a work made for hire belonged not to the
person who created that work, but to the proprietor of the copyright at the end of
the first term, who would be either the original employer or someone who had ob-
tained the copyright from the employer.

The 1976 revision of the copyright law abandoned the two-term copyright for all
works created in 1978 and thereafter, and adopted a single term running for the
life of the author plus fifty years. In the case of a work made for hire, which was
not deemed to have a natural author, the term was 75 years from the year of the
work's first publication or 100 years from the year of its creation, whichever expired
first. In 1998, these terms were extended by an additional 20 years.

In abandoning the renewal copyright, Congress did not intend to deprive authors
of the right they had always had to recapture their rights years after their works
were originally exploited. In place of the author's right to renew the copyright after
28 years, Congress gave the author (or his widow and children) the right to termi-
nate grants of copyrights made by the author and reclaim those rights at certain
points in the life of the copyright. These termination rights can arise in two con-
texts.

Section 203 of the 1976 Copyright Act provides that a grant of a transfer or li-
cense of a copyright that was made by an author in or after 1978 may be terminated
by that author (or his widow and/or children) after 35 years (or up to 40 years in
certain circumstances.). This ability of an author to terminate his grant of rights
is critical to the scope of his protection under the Copyright Act. The legislative his-
tory of the 1976 Act recognized the importance of the termination right to all au-
thors:

The provisions of section 203 are based on the premise that the reversionary
provisions of the present section on copyright renewal should be eliminated, and
that the proposed law should substitute for them a provision safeguarding au-
thors against unremunerative transfers. A provision of this sort is needed be-
cause of the unequal bargaining position of authors, resulting in part from the
impossibility of determining a work's value until it has been exploited.8

With certain exceptions, section 203 provides that transfers executed on or after
January 1, 1978 may be terminated 35 years after the date of the grant. Authors
must give notice of their intent to terminate not less than two or more than ten
years from the intended termination date. Termination of grants made in 1978 could
=.i, therefore, in 2013, with notices first served in 2003.9 An author has a five-

year window from the end of the 35-year period of the grant in which to exercise

8H.IR Rep. No. 94-1476, at 124 (1976).
'It should be noted that the provisions of section 203 do not affect the ability of the parties

to terminate a contract before the 35-year grant period has expired. Any new grant of rights
by an author would trigger a new termination right.
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his termination right.10 If he fails to do so, all the rights covered under the existing
grant will continue for the term of the copyright.

A second termination right, set forth in section 304, applies to transfers executed
before January 1, 1978. The 1976 Copyright Act extended the copyright term for
pre-1978 works by 19 years. Congress decided that the beneficiary of that 19-year
extension should be the author, rather than the assignee of rights in a work. Con-
gress accomplished this by giving the author (or his heirs as specified in the statute)
a right to terminate a pre-1978 transfer of the renewal copyrght effective at any
time within a five-year period commencing fifty-six years after the copyright had
been secured. The author must give notice of his intent to terminate between two
and ten years before the effective date of termination. Because sound recordings
were first eligible for copyright protection in 1972, the first date terminations under
this provision could be effective will be in the year 2028, and the first notices of
such terminations can be served in 2018.11
Joint Authorship

Typically, a commercial sound recording will be a work of joint authorship by a
number of contributors. Section 101 of the Copyright Act defines a joint work as "a
work prepared by two or more authors with the intention that their contributions
be merged into inseparable or interdependent parts of a unitary whole." Section 201,
on ownership of copyright, states that "authors of a joint work are co-owners of
copyright in the work. Legislative history elaborates: "Under the bill, as under the
present law, coowners of a copyright would be treated generally as tenants in com-
mon, with each coowner having an independent right to use or license the use of
a work, subject to a duty of accounting to the other coowners for any profits." 12

Although joint owners of a copyright may independently and concurrently license
any of their rights in the work, such licences are necessarily nonexclusive unless
all of the joint owners join in the grant. Thus, in the' absence of contractual restric-
tions, each of the joint authors of a sound recording could grant a different record
company the right to distribute the sound recording, subject only to a duty to ac-
count to the other joint authors for their share of the profits. Of course, the general
practice in the record industry is for all the performers and other contributors to
sign work-made-for-hire agreements as well as to assign all of their rights to a sin-
gle record company, which then has the exclusive right to distribute and otherwise
exploit the sound recording.

The exercise of termination rights in works of joint authorship presents special
problems. If each of the coauthors of a work has the independent right to terminate
a grant of rights, the grantee who originally received exclusive rights from all of the
coauthors will be transformed into a nonexclusive licensee when even a single co-
author exercises the termination right and the other coauthors do not.

In recognition of the problems that might result if any one of a potentially large
number of coauthors terminates a transfer, the drafters of Section 203 limited the
right of termination in such situations. Section 203 specifies that "[i]n the case of
a grant executed by two or more authors of a joint work, termination of the grant
may be effected by a majority of the authors who executed it." For example, in the
case of a rock band, if five band members were to sign a single transfer agreement,
as is standard practice in the recording industry, at least three out the five mem-
bers would have to agree to terminate for the termination to be effective. The minor-
ity members would be bound by the decision of the majority to terminate and would
receive a proportionate share of the reverted rights whether or not they had signed
onto the notice of termination. Legislative history explicitly acknowledges "the dan-
gers of one or more beneficiaries being induced to hold out.' " 13

However, the members of the band could be joint authors with a producer as well,
although he likely would have transferred his rights in a separate document.-Ithat
transfer was not in the same document as the transfer from the members of the
band, the producer would have an independent right to terminate his transfer. But
as long as at least one of the coauthors (or, in the case of coauthors who jointly as-
signed rights, a group of coauthors) has not terminated his rights, the record com-
pany could, irrespective of the termination of a co-owning artist or producer con-
tinue to exploit the work. If one but not all artists or producers who jointly authored
a work chose to terminate with the original record company and negotiate terms

'OHowever, the law provides that a derivative work prepared under the original grant can
continueto be utilized under the terms of that grant.

"A similar termination right was recently added with respect to the 20-year extension of the
term of copyright enacted in 1998. Pub. L. No. 105-298, 112 Stat. 2827.

12H.R Rep.No.94-1476, at 120 (1976).
13 H.R. Rep. No. 94-1476 at 125 (1976).



with a new company, multiple versions of a single sound recording could in theory
be on the market simultaneously, competing with each other.

In contrast to the Section 203 termination right for transfers executed in or after
1978, the termination right under section 304 may be exercised by an yof the co-
authors of a joint work, even if all the coauthors executed the same original grant
of rights. Such a termination shall affect only that "particular author's share in the
ownership of the renewal copyright." 17 U.S.C. § 304(cX 1).

The Copyright Act offers limited guidance as to who may qualify as a joint author.
Section 101 defines a "joint work" as "a work prepared by two or more authors with
the intention that their contributions be merged into inseparable or interdependent
parts of a unitary whole." The trend in recent cases has been to limit the number
of people who, when contributing to the creation of a copyrghtable work can claim
to be joint authors. For example in Childress v. Taylor, 94 F.2d 500 509 (2d Cir.
1991), the court held that "equal sharing of rights should be reserved for relation-
ships in which all participants fully intend to be joint authors. The sharing of bene-
fits in other relationships involving assistance in the creation of a copyrightable
work can be more precisely calibrated by the participants in their contract negotia-
tions regarding division of royalties or assignment of shares of ownership of the
cop Yght .... The court concluded that a prerequisite of joint authorship is a mu-
tual understanding among the contributors that they are to be regarded as joint au-
thors. 945 F.2d at 508. The importance of control over the finished work has also
been emphasized in determining authorship. 14 To the extent that there is a trend
that limits the nature or number of contributors who can claim joint authorship, the
courts are indirectly ameliorating the problem caused by the existence of concurrent
rights of termination among coauthors.
Sound Recordings as Works Made for Hire in Legislative History of the 1976 Act

As already mentioned, during the Copyright Law Revision efforts of the 1960s, the
old work-for-hire doctrine of the 1909 Act was revamped. After extensive negotia-
tions supervised by Congress and the Copyright Office, representatives of authors,
composers, book and music publishers and motion picture studios succeeded in rede-
fining the concept of works made for hire. They settled upon the two-pronged ap-
proach to works made for hire discussed above, which encompassed both traditional
works made by employees in the course of their employment and certain classes of
spe ally commissioned works. 15

With respect to specially ordered or commissioned works, each category was pro-
posed by a particular copyright industry and each proposed category was fully de-
bated. The question considered was why should a particular type of work be treated
as a "work made for hire." Works included in these categories tend to be works done
by freelance authors at the instance, direction, and risk of a publisher or producer
where it was argued that it would be unfair to allow such authors to terminate as-
signments of rights. Other exceptions (contributions to collective works, parts of mo-
tion pictures), were based on the fact that the resulting work involved numerous
authors and that permiitting terminations of grants of rights to such works would
cause chaos.

Although sound recordings were being contemplated as copyghtable subject mat-
ter contemporaneously with the mid-1960's debate over works made for hire, they
were never proffered as a category to be added to the list of commissioned works. 16

Thus, sound recordings were never considered for inclusion as a category in the spe-
cially ordered or commissioned work made for hire provision. Had the recording in-
dustry suggested inclusion of sound recordings, it is unclear what the result might
have been given that work made for hire is an exception to the general rule of rec-
ognizing the creator as the author. When they were iscussed in a work-for-hire con-
text at all, it was peripherally.
Recording Industry Practice

Although the recording industry has changed considerably since the 1960s, the
contracts signed between record companies and performers appear to have changed
very little. Most contracts contain clauses specifying that the works produced by
performers are works made for hire. Such contracts generally contain an additional

14See, e.g., Aalmuhammed v. Lee, 202 F.3d 1227 (9th Cir. 1999).
15 The 1963 preliminary draft defined a work made for hire as "a work prepared by an em-

ployee within the scope of the duties of his employment, but not including a work made on spe-
cial order or commission." The last phrase was vehemently o p posed by book publishers and oth-
ers. The 1964 bill attempted to solve the problem by including in the definition "a work pre-
pared on special order or commission if the parties expressly agree in writing that it shall be
considered a work made for hire." This approach was rejected by representatives of authors.

16 Telephone interview with Barbara Ringer, former Register of Copyrights, (May 16, 2000).
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clause providing that if the work created is found by courts to fall within neither
prong of the definition of works made for hire, that the performer assigns all his
rights to the record company.

Under the law as it existed before the 1999 amendment courts assessing whether
an individual sound recording was a work made for hire had to determine whether
sufficient evidence existed of an employer/employee relationship to qualify the soundrecording under the first prong of the definition or whether the sound recording
could be placed within one of the categories of commissioned works which could be
considered works made for hire under the second prong.

In the 1960s, record companies exercised a great deal of control over the creation
of a sound recording, employing back-up singers and engineers and owning the stu-
dio space in which featured artists would record. In this framework, record compa-
nies uniformly asserted an employment for hire relationship with featured artists.17

It seems possible that because of this employment relationship, record companies
did not seek to include sound recordings as a category in the specially ordered or
commissioned prong of the work made for hire defimtion.

That level of involvement by the record companies in the creation of sound record-
ings has generally diminished over the last few decades, so that now, in many cases,
record companies simply provide funds at the "front-end," and distribution at the
"back-end," of a sound recording's production. By hiring or acting as producers, by
retaining back-up singers, musicians and engineers, and by recording in their own
studios or at independent studios featured artists have increasingly come to control
the creative elements of a sound recording, making it considerably more difficult
now for record companies to characterize artists as employees producing works with-
in the scope of their employment. This is particularly true given the factors used
by the Supreme Court to distinguish between employees and independent contrac-
tors in Community for Creative Non-Violence v. Reid. 1

Another trend in the record industry that may just be beginning, but which may
have an equally significant impact on the issue of sound recordings as works made
for hire, is a possible change in the way in which sound recordings are distributed.
For most of the period since sound recordings were given federal copyright protec-
tion, sound recordings have been distributed predominantly in the form of albums,
first as long-playing vinyl records and later as compact disks. That distribution
model may be changing with the advent of the internet and other means of digital
distribution of sound recordings. Consumers may no longer purchase sound record-
ings in the form of albums containing performances of a dozen or more songs. In-
stead, they may purchase individual performances by downloading them from the
internet or by copying them onto a compact disk at an electronic kiosk in a record
store, perhaps in the form of customized albums containing a selection of perform-
ances chosen by the consumer. This trend may have serious implications for a the-
ory that record companies relied on before the recent amendment to support their
claims that specially commissioned sound recordings qualify as works made for hire:
the theory that a record album is a collective work or compilation.
Pre-November 29, 1999 Recordings

My conversations with representatives of both performers and record companies
have confirmed my previous understanding: recording contracts almost always con-
tain provisions which deem the sound recordings and any contributions to them
works made for hire. Copyright Office records show that claims to copyright for
sound recordings filed by record companies in the 1970's named a record company
as author by virtue of the work made for hire doctrine and that today featured art-
ists as well as record companies have filed claims to copyright listing themselves
as authors by virtue of the work made for hire doctrine.' 9 However, the fact that
work-for-hire agreements and copyright registrations as works for hire have been
made does not lead to the legal conclusion that the sound recordings that are the

17See, e.g.,Copyright Law Revision Part 3: Preliminary Draft for Revised U.S. Copyright Law
and Discussions and Comments on the Draft House Comm. on the Judiciary, 88th Cong., 352-
358 (comments, Sidney A. Diamond, London Records, writing on his own behalf, February 11,
1963).

18 Community for Creative Non-Violence v. Reid, 490 U.S. 730, 751-752 (1989) ("the source of
the instrumentalities and tools; the location of the work; duration of the relationship between
the parties; whether the hiring party has the right to assign additional projects to the hired
party; the extent of the hired parts discretion over when and how long to work; the method
of payment; the hired party's role in hiring and paying assistants; whether the work is part of
the regular business of the hiring party . . .").

' 9 While most registrations of sound recordings are filed by record companies as employers for
hire, some registrations are filed by performers as employers for hire. Bruce Springsteen is an
example of a performer who is registered as an employer for hire.
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subjects of those agreements and registrations are indeed works made for hire. If
a specially ordered or commissioned work does not fall within one of the categories
set forth in the second part of the statutory definition, the agreement of the parties
cannot transform it into a work made for hire. With respect to copyright registra-
tion, the Copyright Office does not inquire whether a sound recordig meets ill the
requirements for a work made for hire. Additionally. the fact that the recent amend-
ment to the definition of works made for hire corresponds to record industry practice
does not make it a technical amendment if that industry practice did not correspond
to the legal requirements for works made for hire.

Record companies have argued that even under the law as it existed before last
November the vast majority of commissioned sound recordings qualified as works
made for hire because they were contributions to collective works or compilations
two categories of works included in the statutory definition. This theory may well
be valid under traditional distribution models. A record album may well be consid-
ered a collective Work, and a sound recording of each performance included on the
album therefore may well be a contribution to a collective work. The courts have
not yet addressed this issue, although several courts have stated that sound record-
ings as such are not among any of the nine categories of specially ordered or com-
missioned works.20 Some representatives of performers have rejected the theory that
an individual sound recording on an album can usually be considered a contribution
to a collective work, arguing that an album of songs by the same artist, delivered
by that artist to a record company, does not qualify as a collective work.

Even if most sound recording do qualify as contributions to collective works, it
does not make the. recent amendment, which added sound recordings as a new cat-
egory in the definition of works made for hire, a technical amendment.2i In fact,
if the future distribution models that may abandon the concept of the album come
to pass, the amendment adding sound recordings to the list of candidates for work-
make-for-hire status will prove to be anything but technical.

In any event, I take no position today on whether sound recordings will usually
qualify as contributions to collective works. It will be up to the courts to resolve that
issue. It is certainly likely that at least some contributions to sound recordings will
be deemed to be contributions of individuals who did not work for hire. In such
cases, these authors will have the right to terminate their contracts and may elect
to do so in the exceptional case where the value of their rights has substantially
increased.
Analysis of Amendment and Recommendation

As I have just stated, I do not consider the recent amendment to have been a
technical amendment. It changed existing law by adding sound recordings as a cat-
egory of commissioned works which may be considered works made for hire.

However, because that amendment has already been enacted, the more important
question is whether it has substantive merit. I believe that there is much merit to
the amendment. Most sound recordings will have a number of potential coauthors,
including all of the musicians who perform on the recording, the producer of the re-
cording, and perhaps others. There could easily be a dozen or more potential co-
authors of a single sound recording. If the sound recording was not a work made
for hire, any one of those coauthors (or, in the case of coauthors joining in a single
grant, any group of coauthors) would have a right to terminate pumuant to section
203. Even where many of the performers have joined in a single grant, there are
likely to be a number of other contributors to the performance who were not parties
to the same contract and who could independently exercise the right of termi-
nation.22

20See, e.g., Staggers v. Real Authentic Sound, 77 F. Supp. 2d 57 (D.D.C. 1999); Ballas v.
Tedesco, 41 F. Supp. 2d 531 (D.N.J. 1999); Lulirama Ltd. v. Excess Broadcast Services, Inc., 128
F. 3d 872 (5th Cir. 1997).21 Representatives of performers have expressed concern that the fact that the recent amend-
ment was labeled a "technical amendment" might influence some court in the future to conclude
that Congress must have intended sound recordings to be a category of works eligible to be com-
missioned works made for hire even before the amendment was made. I do not believe that the
fact that this amendment was labeled as "technical" carries any weight in inte rting the state
of preexisting law. In determining whether sound recordings were intended to be an eligible cat-
egry for works created from 1978 through November 29, 1999, it is the language of the 1976
Copyright Act and the intent of the 94th Congress that enacted that law that is relevant.

2The termination right under section 304 gives each coauthor a right to terminate, whether
or not the coauthor joined in a single grant. But because that right pertains only to grants made
before 1978 when most if not all sound recordings probably were works made for hire under
the more liberal, definition of the 1909 Act, the section 304 termination right is not likely to
be significant for sound recordings.



41

If any one of a number of coauthors has the right to terminate the grant of rights,
the record company might be faced with a situation in which it can be held hostage
to the demands of the individual artist who knows that he can deprive the record
company of the exclusive right to exploit the work simply by assigning his nonexclu-
sive right to another record company, or by exercising those rights himself, despite
the fact that the original record company continues to enjoy its grants of rights from
his coauthors. The original record company's incentive to continue to exploit the
work under such circumstances will be greatly reduced if somebody else is also in
a position to explnit the identical recording.

Thus, record companies have legitimate grounds to fear that even if only one of
the many potential claimants to the status of "author" of a particular soundrecord-
in# elects to terminate the assignment of his interest in the copyright, neither the
original assignee nor anybody else will be able to exercise exclusive rights in the
work, and the existence of a multiplicity of owners of nonexclusive rights is likely
to make many if not most works unmarketable when a single coauthor terminates.
The addition of sound recordings to the list of works eligible to be commissioned
works made for hire offers a solution to this problem.

However, I am not persuaded that the recent amendment achieves the proper bal-
ance. It is a basic principle of copyright law that authors should be able to termi-
nate their initial grants of rights. Consistent with the 1976 Act, in the absence of
a specific reason for making sound recordings works made for hire, the right to ter-
minate should remain with authors. With respect to works other than sound record-
ings, authors have already terminated grants under section 304, and the practice
seems to have achieved Congress' goal and not caused undue harm.

The Copyright Office believes that those who contribute significant authorship to
a sound recording should have the right to terminate. I will refer to these persons
as "key contributors." I use the term "key contributors" because, as the recording
industry has correctly emphasized, permitting every contributor to a sotud record-
ing to exercise termination rights could make the exploitation of a sound recording
unworkable. I do not proffer this term as a proposed statutory term, nor do I offer
any specific legislative language at this time. Rather, I offer it as a concept that
shouldseriously be explored.

Who is a "key contributor"? It is someone who has made a major contribution of
copyrightable expression to a sound recording. Ordinarily, it would include the fea-
tured performer or performers. For example, Frank Sinatra and Madonna would
clearly be key contributors of authorship to the sound recordings on which they per-
form. Each of the members of the Beatles and Metallica would also be key contribu-
tors. In contrast a background musician would not be a key contributor. Exempting
those ke contributors from the work made for hire provisions should result in only
a limitednumber of potential terminations. This could be accomplished by retaining
the inclusion of sound recordings among the categories of works eligible to be com-
missioned works made for hire, but excluding the contributions of these key contrib-

-utors from work-made-for-hire status. The result would be that the sound recording
would be a joint work that is in part a work made for hire and in part a work of
individual authors.2 3

This concept is similar to the approach that has been suggested to me by rep-
resentatives of performers; the language shown to me would exclude a featured re-
cording artist who is defined as ". . . an artist, whether an instrumentalist or vo-
calist, who has a royalty contract with respect to the distribution of the sound re-
cording." This definition may not sufficiently limit the class with termination rights
because secondary performers may also receive royalties.

Consideration should also be given to whether producers of sound recordings
should, at least in some circumstances, also be able to terminate as key contribu-
tors. There are many examples of producers, such as Quincy Jones, Phil Spector,
and Babyface whose contribution of authorship to a sound recording can equal or
even exceed that of the featured artist. The voices of record producers have not yet
been heard in this debate, and their views and contributions should be considered.

I believe that this approach could address both the record industry's understand-
able concern that rights to sound recordings may be placed in limbo due to the mul-
ti licity of potential claimants with a right to terminate, and the performers' com-
paint that the recent amendment has deprive them of the right enjoyed by all other
authors to recapture the value of their creative contributions. It should the excep-
tion rather than the rule where there will be so many key contributors to a sound
recording that record companies and performers will experience great difficulty in

23This would be nothing new. Already it is possible for two or more persons to collaborate
on a work, and for one of the collaborators to be contributing as an employee for hire and an-
other to be contributing as an author in his own right.
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sorting out the consequences of a coauthor's exercise of the right of termination. And
those performers who common sense tells us are, as a practical matter, the real "au-
thors" of sound recordings would be able to exercise the termination rights enjoyed
by all other authors.

If the Subcommittee finds that my suggestions are worth exploring, I would be
pleased to work with the Subcommittee and with representatives of the record com-
panies, perormers, producers and other interested parties in an effort to resolve
this contentious issue.

Mr. COBLE. Thank you, Ms. Peters.
Ms. Peters, can you give the subcommittee an update on last

year's fee increase?
Ms. PETERS. There wasn't an outrage with regard to the raising

of the fees because we listened to everybody and we met the objec-
tives of the statute to be fair and equitable. Despite all the work
that we did in announcing the fees, the very first week more than
95 percent came in with the wrong fee. It has been very much of
an extra workload for the office to try to get the correct fee. But
now I can say that 9 or 10 months later we are down to only 15
percent of the people sending the wrong fee. We are in a 3-year pe-
riod with regard to this fee. Except for the basic registration fee,
most of the fees are close to recovering what it costs for us to oper-
ate.

What people fail to realize is that many of the things we do are
really not on a cost recovery basis. One of our primary purposes is
to obtain works for the Library of Congress, and we certainly can't
charge people who register and deposit their works to run the .oper-
ation to claim works that publishers have not deposited with us.

So all in all, I think that our raising the fee is a good thing. It
has helped the Copyright Office. We still only are 70 percent fund-
ed by fees; 30 percent of our expenses-are basically the result of
a direct appropriation and we rely on that direct appropriation.

Mr. COBLE. Is staff adequate to accomplish your duties?
Ms. PETERS. At the moment, we have the ability to hire staff that

we need. The problem is that sometimes it isn't easy to bring peo-
ple on quickly and as soon as we bring people on we have other
people retiring. So it is a constant battle to keep a fully trained
staff on board so that you can accomplish the goals that you need
to for the copyright communities.

Mr. COBLE. Let me shift now to the works for hire question. Let
me put a two-part question to you, Ms. Peters.

Is it true that since 1972 the Copyright Office has customarily
registered sound recordings as works made for hire? That is ques-
tion A.

Question B. Regarding the amendment adding sound recordings
to the list of works eligible for work for hire status, were zou con-
sulted about the amendment? And what was your response.

Ms. PTERs. Let me start with the first part.
Obviously, when sound recordings were added to the law in 1972

and the work made for hire definition was broader than it became
in 1978, we registered all the sound recordings that met the test
for eligibility of the statute and all major sound recordings that
contained musical composition that came from companies were reg-
istered as works made for hire. And that pretty much continues
today, except today we see some performing artists relying on work
made for hire and therefore submitting claims in their names. For
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example, Bruce Springsteen and Prince have registered as employ-
ers for hire.

With regard to the second part of your question, Was I consulted
before? I think I reflected that in part in my statement.

I did receive a call. As I said, it was my understanding that be-
cause of the contracts and because of the registration the existing
practice was that these were considered works made for hire. In
truth, I had participated in an international diplomatic conference
concluding a treaty to protect producers and performers of sound
recordings and the position paper of the United States was that ba-
sically sound recordings were works made for hire and that per-
formers were protected through that agreement.

Yes, I was consulted. I did basically say that I thought it re-
flected existing practice. For the record, I did note that I had some
concerns and I recommended against putting it in without a fullhearing.Mr. hOBLE. Thank you, Ms. Peters.

My red light is about to appear, so I will recognize the gentleman
from California.

Mr. BERMAN. Thank you very much, Mr. Chairman.
I think the first thing I should do in my allotted time is not actu-

ally ask you one of the questions I intended to ask you. We have
watched what happened as a result of acting quickly, and I think
with good intentions. I want to make sure that even at this hearing
things don't get taken out of context and distorted.

We had a funny situation in the opening statements. I said my
goal is to restore the law to what it was a year ago. Others said -
Iendorse what the ranking member said and I support repeal of
the law-some people think the implications and inferences that
come from simply repealing the law means that it is not restored
to the gray area that existed before, but that it now decides the
issue just as this amendment decided the issue in favor of the
record companies' perspective, that such action on a simple repeal
would now decide it in a way that advantages unfairly the record-
ing artists.

We have two separate questions. One is, Did by our actions last
year we go beyond a technical change to actually alter rights? And
if want to clean that up, how do we clean that up?

And the second question is the more ultimate question, How
should the rights be apportioned between the parties? If the law is
in fact-and we will hear from professors and others in our hearing
that there are different interpretations of what the law is-do we
want to now step in and clarify at some future time-and separate
from the act of rectifying the corrections-do we now want to clar-
ify the gray area by coming down on one side or the other or mov-
ing somewhere along the spectrum? It could very well be that the
courts will find, when they start ruling on these cases, that in 2013
some sound recordings are works made for hire and other sound re-
cordings aren't works made for hire and some sound recordings are
contributions to a collective works or a compilation and others
aren't.

I will be darned if I know. But I think there should be two sepa-
rate stages. And maybe we don't want to do anything after we rec-
tify any substantive change we made in November. Maybe we want
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to let the courts settle it, or maybe we want to let the parties settle
it.

That is why, even in this particular effort, we have to take great
care to understand, see if we have a common goal and if we are
achieving that goal. It is tricky.

The other part that I didn't get to make in my opening statement
was, If we come to a world in 2013 where it doesn't matter who
has the rights to music because nobody is getting compensated for
those rights, this becomes a pretty small issue. So there are tech-
nology questions and other issues that you are very familiar with
that came up initially in the Digital Millennium Copyright Act. We
read about them all the time-NAPSTER, Metallica, law suits, liti-
gation-huge questions of how will the creative artists of our time
and the people who market their works get compensated for their
creativity. And if they aren't, then who is going to spend the time
to engage in the creative arts?

Those questions are really much larger questions, in some ways,
than this. But this one is complicated in itself.

Where is this red light I am supposed to watch?
The one thing that I believed when I supported what I thought

at the time was a technical amendment-which I now believe isn't
a technical amendment-was since you were registering these
things as works for hire, the change was technical. Is there a proc-
ess where people could have objected to that registration? What is
this act of registration? What is its significance?

I understand going for a copyright and going for a patent. What
is the legal effect of registering a work for hire.

Ms. PETERS. I will start with that and go back to some of the
other questions you raised.

The Copyright Office actually examines claims but it basically
starts on the theory that what applicants are telling you is the
truth. Remember, when you have a claim in a sound recording and
it says work for hire, there are two potential categories that it
could fit in. One is that it could be an employment relationship. We
don't know. The second one is that it could be one of the categories.
Where you have an album, you have no reason to believe that it
isn't other than a collective work and that the sound recordings
were made as contributions. We don't go behind that.

So on the fact of the application, we just put it through. There
is no reason to question it. Ultimately, whether or not a work is
made for hire is a legal question that courts will decide. Was it
within the scope of employment made by employees? Was it a spe-
cially ordered or commissioned work? Did it fall within those cat-
egories?

And the truth is, although there have been three cases that have
looked at sound recordings and work made for hire, none of them
have really examined the categories. They have said that sound re-
cordings are not covered in specially ordered or commissioned
works, but nobody has fully basically argued the contribution to a
collective work issue.

With regard to what you do and where all this is, I firmly be-
lieved-and I said it at the time-that the amendment that was
made November 29th is prospective only. It doesn't do anything to
solve the situation between 1978 and November 29, 1999. Maybe
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if you argue it is a technical amendment, then by saying that you
are arguing that this is what the law was all along. But I will say
that it can't be what the law was all along because in the new
economy there aren't going to be albums on which the basis of the
distribution model is. It is going to be much more that there will
be individual tracks, individual songs that people select. I want to
hear this song, I want to download this song--make a CD for me
and here is what I want on it.

So it is very clear that if you had one song and yofi were making
it available over the Internet, that is really not a contribution to
a collective work. It hasn't come up today, but it will come up in
the future.

It is clear that it wouldn't have been covered before the law was
amended. It is clear that it could be covered after the law was
amended.

I ultimately believed that whatever the law, was, that was what
the courts were going to have to look at. It iv clear that it wasn't
one of the categories. It was never proffered by the record compa-
nies as a category. Perhaps that is because at that time the record
companies were so in control of the whole process that it clearly
was an employment relationship. And that has changed over the
years.

What you did in 1999 was to add a separate category so that
from that day forward the contracts have a different theory on
which to base a specially ordered or commissioned work. That ter-
mination right won't come up until 35 years after 1999.

Mr. BERMAN. Mr. Chairman, my time has expired.
I just will say that we will hear from-people who I think will

argue-and I don't know if you are right or they are right-but
they will argue with the notion that simply because something is
an album it is automatically therefore a contribution to a collective
work.

Ms. PETERS. And they well may be right. I don't disagree with
that. But I think it is going to depend on the facts of the putting
of an album together.

Mr. COBLE. I thank the gentleman.
In order of appearance, I recognize the gentleman from the Roa-

noke Valley, Mr. Goodlatte.
Mr. GOODLAITE. Mr. Chairman, thank you very much.
Ms. Peters, welcome. We are very pleased to have you with us.
Let me start by asking a question that I don't know the answer

to.
Does this recent amendment that we are here today to talk about

affect composers and music publishers?
Ms. PETERS. No. Some recordings and musical compositions are

interwoven when you have a recording. There is a composer who
basically writes a composition. That composition has a copyright
separate and apart from any recording. Usually there is a music
pu fisher involved so there is a composer -and a music publisher.

When a work is recorded, even if the composer is the recording
artist, there is a second copyright that is created. That copyright
is in the sound that is created. So it does not technically affect the
composer or the musical composition at all.

Mr. GOODLATrE. Thank you.
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What role do you see the Copyright Office playing in attempting
to resolve this contentious issue?

Ms. PETERS. It depends on what you want.
One of the things that is clear is that sound recordings as spe-

cially ordered or commissioned works were never debated. That de-
bate was never had as to how the balance should be effected. We
clearly believe that there are featured performers who should be
recognized as authors.

We also recognize that there are-many people who contribute to
a sound recording who, under a traditional definition, might be au-
thors. So if you wanted to split it and say that some contributions
should not be part of work made for hire, we could assist in trying
to draw that line.

Mr. GOODLATTE. I heard you mention that in your initial testi-
mony and I wanted to ask a little bit more about that.

If we were to take that approach, do you encounter some difficul-
ties in defining who the primary artists are? For example, what if
you have a group of recording artists in a band with five or six
members. At the time a particular hit is created, no one of them
stands above the others in terms of public recognition. But as time
evolves, one of them does become better known than the others.

How would you handle that particular type of situation?
Ms. PETERS. Well, obviously if there were a simple definition, we

would have proffered it. We struggled and we obviously didn't come
up with anything.

With regard to a band where you have multiple people, actually
the 203 termination anticipates that every one of these people
shouldn't be terminating. So I don't think you really ever have to
go to that question. If the band is the featured artist as a whole,
they are going to sign one contract. In order to terminate, you need
a majority of those people to terminate. In our testimony, we say
that if you have a band of five, you need three members in order
to terminate. If you had four, you need three of the four.

So I think that for record companies who are dealing with termi-
nations, that really wouldn't become a problem. Termination is de-
termined by grants. So you would look at the grant. If it is a grant
from featured artists-which I would argue would be the band-
there may be some featured artists who are more featured than the
others. I would hope that maybe parties could come and help with
defining that.

We saw a definition that talked about the contract being a roy-
alty contract. But from my experience, I think that is too broad.
There are secondary performers who also have royalty contracts.

So I don't know how to draw the line. I believe that featured art-
ists basically are major contributors. Featured artists are why peo-
ple buy records. Therefore, they should be able to terminate
unremunerative transfers.

Mr. GOODLATTE. I agree with that, but I am also concerned about
that. Featured artists are generally those that have more market
power, if you will, who can renegotiate their contracts more readily
than some of the more secondary artists involved in creating a
work that has a collective contribution td it.
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have that ability to get in and say, "I want a better deal," or "I
want a different deal"?

Ms. PEERS. I would agree that well-known featured artists have
a better opportunity to get a deal that they like. But I was told
that all featured artists, except a very few, sign these work made
for hire agreements.

New artists, who would be featured artists but who don't have
bargaining power, would nevertheless be in the category that I am
talking about, would be the ones who might have a reason to want
to renegotiate. But new artists' albums also sometimes are the very
kinds of albums or selections that the record company had the most
direct control over because they are forming the new artist. So it
is a very, very difficult issue.

I have listened to both sides and said they are right.
Mr. GOODLATTE. We certainly agree with you on that observa-

tion.
Thank you, Mr. Chairman.
Mr. COBLE. I thank the gentleman.
The gentleman from California, Mr. Rogan?
Mr. ROGAN. Mr. Chairman, thank you.
I don't really have a lot of substantive questions. I really have

just a few clarifying and technical questions.
I preface this by saying that had I taken Professor Nimmer's

copyright class at UCLA, I wouldn't have to bore you with any of
these questions right now. My failure to do so requires it.

I came into this hearing, Ms. Peters, under the general assump-
tion that the law of contract prevailed, that a sound recording was
not automatically a work for hire, the amendment merely codified
that they were eligible for work for hire but the contractual provi-
sions prevailed, When I was reading your prepared testimony-and
if it helps, I would invite you to turn to page 14 toward the bot-
tom-let me just read a couple of paragraphs.

"Most contracts contain clauses specifying that the works pro-
duced by performers are works made for hire. Under the law as it
existed before the 1999 amendment, courts assessing whether an
individual sound recording was a work made for hire had to deter-
mine whether sufficient evidence existed of an employer/employee
relationship to qualify the sound recording under the first prong of
the definition or whether the sound recording could be placed with-
in one of the categories of commissioned works which could be con-
sidered works made for hire under the second prong."

And then on page 16, under the caption 'Tre-November 29, 1999
Recordings" it goes on to explain that a little more in-depth.

It sounds like the courts are not relying simply on the contrac-
tual provision in and of itself, that the recording is a work made
for hire-it sounded like that is almost an automatic provision in
virtually all contracts. If the courts are going behind the contract
to actually delve into the employer/employee relationship--

Ms. PETERS. Yes, and I would argue that they would have to.
If the contract prevailed, then you- would have a very unfair situ-

ation because every publisher would basically say it is a work made
for hire, and it is. Wat the intention of copyright law was that
where there is a genuine employment relationship-and the Su-
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preme Court in a case called Community for Creative Non-Violence
v. Reid adopted the agency factors for employment to determine
whether or not a work is made for hire.

So when a court looks at that, they look at the factors. Is there
a continuing relationship? Do they withhold taxes from that em-
ployee? Does the person get benefits such as vacation and things
like that?

So it really is always determined, even with regard to employ-
ment, on what the situation actually was.

What I didn't say was that when I was asked about sound re-
cordings I was also asked about computer programs. What I said
with regard to computer programs is that there have been many
cases with regard to computer programs with programmers fight-
ing companies on whether' or not there really was an employment
relationship and that was a very controversial topic.

With regard to specially ordered or commissioned work, what the
Congress intended-works that Congress felt should not be works
made for hire, and they talked about-serious musical compositions
could not be turned into work made for hire by a contract. There-
fore, they limited the categories.

So the law does in fact override whatever someone signs in a con-
tract. I am sure from the performers' perspective, they say that
that contract says three things: it is a work made for hire because
of employment. If it's not, it is a specially ordered or commissioned
work. And it says that if it's not that, I assign all rights. So guess
what? I assigned all rights.

The way the contract is set up, it has three separate ways of
looking at it.

Mr. ROGAN. Back in the dark ages when I was in law school, I
have this vague recollection in first-year contract of a concept
known as contracts of adhesion where somebody essentially has to
sign a contract to get the job and they really have no negotiating
power.

Are the courts essentially treating this language as a contract of
adhesion?

Ms. PETERS. I think that's a question the courts would have to
look at. A number of performing artists are bargaining and there
are other things that they may be negotiating for. And they have
this provision that has all three things in it. They may be selecting
which one they are relying on. I don't know enough about it. I have
to tell you that my entire career of 35 years has been with the
Copyright Office, so I have never worked outside the Government.

Mr. ROGAN. My deepest sympathies. [Laughter.]
I yield back the balance of my time, Mr. Chairman.
Mr. COBLE. I thank the gentleman.
The gentleman from Michigan, Mr. Conyers?
The gentlelady from California, Ms. Lofgren?
Ms. LOFGREN. I don't have any questions at this time. I am eager

to hear the next panel, Mr. Chairman.
Mr. COBLE. I thank the lady.
The gentlelady from California, Ms. Bono?
Ms. BONO. Thank you, Mr. Chairman.
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I, too, don't have questions at this time but I would like to thank
Ms. Peters for spending hour after hour with me trying to explain
this issue one-on-one over the past few weeks.

Thank you and I yield back.
Mr. COBLE. I thank the lady.
The gentleman from Florida, Mr. Wexler?
Mr. WEXLER. Thank you, Mr. Chairman.
I would like to ask you if I understood what you said correctly

that it is your view that the changes that were made would be in
fact applied prospectively. If that, in fact, is the case--and I think
that is a very reasonable position-then I am trying to understand
what the outrage is in terms of its application. If, in fact it is a
prospective application-and that prospective application, o? course,
is contingent upon a contract being negotiated and reached-then
I assume you would agree then that each and every party to that
contract would, in fact, know exactly what he or she was contract-
ing for and they could choose-based on the marketplace, based on
who has what bargaining power at the time-to contract or not to
contract.

Is that a fair statement?
Ms. PETERS. I think you really need to ask the performers that

question. I think there is more to it than that.
Mr. WEXLER. I understand that there is more to it than that, but

in fairness, I think the strongest argument that the recording art-
ists would have would be if it wasn t prospective, because then at
least-I am not saying I agree with it-they could argue that there
is some unintende result that occurred as a result of congressional
action that I, the recording artist, never could have dreamed of
when I signed my contract. But if in fact-and I agree that your
position is very reasonable that it is prospective-then the position
is that we know what we are doing, we did it anyway, we got com-
pensated for it, and now we are complaining because we don't like
the deal we struck.

Ms. PETERS. I could argue that there are different interpretations
on whether or not sound recordings constitute contributions to col-
lective works. And that has not been litigated.

Mr. WEXLER. I agree entirely.
But if in fact what was done last year is prospective only, then

everyone will have that knowledge going into the contract, and
then based on their legal advice or their contractual or economic
position, can factor in what it is you are saying into their analysis
of what they should be paid or not paid, or what they should agree
to or not agree to.

There is no uncertainty in terms of whether or not this applies.
There may be an uncertainty as to what a court says.

Ms. PETERS. You mean for contracts made after November 29th?
Mr. WEXLER. Yes, for contracts made after the time that this
Ms. PETERS. Yes, I agree that after November 29th there is a

problem because it has sound recordings as a category. There is no
way to escape it.

Mr. BERMAN. Will the gentleman yield on that point?
Mr. WEXLER. Certainly.
Mr. BERMAN. But the perverse aspect of that is that the right of

termination was really mostly for the new artist who had no idea



what the value of that particular song would be. The 35 years was
a second bite at the apple. So in effect, the artist with the clout
to not have the work for hire provision in the contract is the artist
who has the greatest sense of the value of the album, and the art-
ist who doesn't have the clout to keep that out of the contract is
the artist who most may really be needing the right of termination
in 35 years because no one has compensated him for the possible
big hit.

Mr. WEXLER. Agreed, and reclaiming my time, but certainly the
gentleman from California would agree that the artist without the
economic clout at the beginning is the artist probably that benefits
the most from the service that the recording company provides.
That's what contracts are all about. That is capitalism.

I return my time.
Mr. COBLE. The gentleman from Massachusetts, Mr. Delahunt?
Mr. DELAHUNT. Just listening to the colloquy between Mr. Ber-

man and Mr. Wexler and your own comments, I guess it reinforces
what I said in my opening remarks.

I think that however we got here, we are here. I think it presents
an opportune time to really review where we are going. Rather
than see a plethora of litigation occur as a result of-as you de-
scribe it-a gray area, I am beginning to think that Mr. Berman's
admonition about a recommendation that the stakeholders begin or
commence some discussion makes a lot of sense.

As you can tell from our questions, nobody on this panel really
understands the marketplace. We don't know how the marketplace
works. And it is clear to me that-I am still back in the days when
they had the 78s-it was a huge jump to go to a cassette, let alone
a CD. But from what we hear over the course of our contact with
these issues, we don't even know if there are going to be recordings
by the year 2013.

It is difficult enough to legislate for a marketplace that exists
now. But to attempt to legislate for a marketplace that we can't
even envision really is extraordinarily difficult.

Again, I am sure that there are some secondary contributors who
would like a place at the table, so to speak. I think the point Mr.
Wexler was referring to was the whole concept of the contract.

I have never examined one of these contracts. I presume that the
performers would describe them as adhesion contracts or simply a
contract that was presented to them. But maybe a new standard
contract that would incorporate provisions for the success of a par-
ticular record or performance at some point in time might solve
these problems. I just don't know. And I don't think you have those
answers.

Ms. PETERS. Oh, absolutely not.
Mr. DELAHUNT. Do you have the same questions in your mind

that I do, Ms. Peters?
Ms. PETERS. Certainly. When sound recordings were not included

as specially ordered or commissioned works, and as the record in-
dustry started to change, and as the Supreme Court acted in
CCNV, you could anticipate that there were going to be issues. And
you have two groups of people with very legitimate concerns with
very different interpretations of what the law is.
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is really something that ought to be a principle that we should con-
tinue to embrace in the sense that presumably the rationale when
it was enacted was to provide not necessarily a second bite of the
apple but to confer upon the artist some leverage, some bargaining
power if something should occur.

I think what we are really talking about here is trying to create
a marketplace that ensures fairness, that ensures equality in terms
of bargaining-rights with an end result being an equitable solution,
It is almost as if we could start from scratch and devise a new con".
cept. But I think we have to take direction from the artists and the
industry and listen.

But again, I don't even know if they have the answers because-
are there even going to be recordings?

Ms. PETERS. But there will always be sound recordings. So there
will always be grants of rights. So the issue doesn't really go away.

And I will just add with regard to the termination rights, it was
a hotly debated topic in the 1960's, but the record companies really
weren't very much involved in that. The 35 years was a com-
promise because the original was 20 years, so they negotiated with
the number of years.

Mr. DELAHUNT. I yield back.
Thank you, Mr. Chairman.
Mr. COBLE. I thank the gentleman.
The gentleman from California, Mr. Gallegly?
Mr. GALLEGLY. Thank you very much, Mr. Chairman.
I couldn't help but take a step back when my good friend, Bill

Delahunt, was referring to the 78s because if everyone relied on
their entertainment as I do on m 1015 Wurlitzer, we probably
wouldn't be dealing with some ofthese problems. But I guess
progress is something that is a fact of life.

Ms. Peters, thank you for being here today. I have just a couple
of questions because I know in your capacity you review inter-
national developments in copyright law.

Could you give us a little assessment on what Europe and other
nations do in terms of the work for hire doctrine and copyright?
And what are the international consequences of this change in U.S.
law?

Ms. PETERS. The United States is unique in recognizing the em-
ployer in a work for hire as the author. Many countries have doc-
trines that vest ownership in the employer in a work made for hire.
So we really don't have that equivalent. And to be honest, some-
times it is a real irritant for foreign countries. Those like France
who believe in natural rights of authors find the work made for
hire doctrine abhorrent. But those very same countries recognize
that in certain instances rights should vest in a particular person.
And it is very typical with regard to performers that when there
is a recorded performance those rights are going to vest in a record
producer.

Mr. GALLEGLY. Does the addition of sound recordings in the defi-
nition of works made for hire contravene the WIPO Performance
and the Phonograms Treaty?

Ms. PETERS. My interpretation is that it does not, that what the
provisions of that treaty are is to grant both producers and per-
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formers certain rights, but one of those rights is the right to au-
thorize certain acts. The contracts in the employment relationships,
in my opinion, basically constitute that authorization. It was on
that basis that we negotiated that treaty and we basically rec-
ommended to the Congress that we were fully compliant.

Mr. GALLEGLY. Thank you.
Thank you, Mr. Chairman.
Mr. COBLE. Thank you.
The gentleman from Tennessee, Mr. Jenkins?
Mr. JENKINS. Thank you, Mr. Chairman.
I have no questions.
Mr. COBLE. I thank you, Ms. Peters. It is always a pleasure to

have you.
As Mr. Delahunt, my friend from Massachusetts, said, the work

on this issue will not conclude at day's end. We will be talking
again.

Ms. PETERS. Thank you.
Mr. COBLE. If the second panel would come forward, I will intro-

duce them: Ms. Hilary Rosen, president and chief executive officer,
Recording Industry Association of America, Inc.; Mr. Michael
Greene, president and CEO of Recording Academy, National Acad-
emy of Recording Arts & Sciences, Inc.; Marci Hamilton, the Thom-
as H. Lee Chair in public law, Cardozo School of Law; Ms. Sheryl
Crow, artist, on behalf of American Federation of Television and
Radio Artists, American Federation of Musicians, AmSong, Artist
Coalition; and Professor Paul Goldstein, Lillick professor of law,
Stanford Law School.

It is a pleasure to have the second panel here. Folks, I hate to
be repetitious, but again I want to remind you of the 1:30 hour.

There will be two attorneys who will be sitting with the panel
to assist the two sides in answering questions, Mr. Cary Sherman
of the RIAA will assist Ms. Rosen if she needs assistance-and
rarely does she need assistance-and Mr. Jay Cooper, who is Ms.
Crow's attorney, who will assist her.

Folks, permit me to take the liberty of the Chair. We are blessed
with several celebrity entertainers in the room today. Time does
not permit me to recognize them all, but I want to recognize Earl
Scruggs. [Applause.]

Yes, I think applause is in order there.
Earl, I am doing this because I am nearer your age than I am

these other youngsters out here.
Earl Scruggs, for the benefit of the uninformed, was recognized

as the world's premier five-string banjoist. Mr. Scruggs, I fondly re-
member you and the late Lester Flatt, Uncle Jake, Cousin Josh,
Paul Warren-you have given me many good hours of entertain-
ment. It is good to have you and Louise with us.

And it is good to have the other entertainers with us.
Ms. Rosen, the clock is starting. You all be ever alert to the red

light.
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STATEMENT OF HILARY ROSEN, PRESIDENT AND CEO,
RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

Ms. ROSEN. I appreciate the time constraints and I know a lot
of people have spent many months preparing for this hearing
today. So everybody has a lot to say.

The RIAA is the trade association of record companies. We have
large companies and we have small companies who average just a
few recordings a year.

Mr. COBLE. For the benefit of the audience, all the witnesses
were advised in advance that there would be a 5-minute limitation,
so we didn't spring this on them at the last minute.

Please proceed, Ms. Rosen.
Ms. ROSEN. Your over-arching attempts at fairness are well ap-

preciated, Mr. Chairman.
I have a full statement for the record.
It is important to me that we get a chance to make our case.

Many in the artist community who felt strongly about this issue
have had a chance to make their case. I am surprised, dis-
appointed, and very truly sorry that the rhetoric concerning the
issues here today has risen to the level that it has. We have had
the privilege to work with the subcommittee many times in the
past. It would never be our intention to involve the members of this
subcommittee in the cross-fire of artist/record company relation-
ships, which you can imagine are emotional.

It is especially disheartening because there are so many pressing
issues in our industry today which this committee is aware of more
than most others in the Congress. Issues like the growing culture
on the Internet of people wanting to take music for free. I keep
thinking to myself that this fight over master recording rights in
13 years will feel irrelevant if in 13 years none of us can find con-
sumers who want to even pay for music.

Nonetheless, the issues that are raised today are important and
I am glad they are being heard.

First, I think a little bit of background about the business is im-
portant. There is some anti-record company rhetoric. I guess the
first and most important question is, Why do artists sign with
record companies? Record companies search out artists and help to
develop their talent and their image. Much goes into developing
artists, maximizing their creativity and helping them reach their
audience.

Record companies provide an important service for artists that I
tend to sum up in one phrase: creating the demand. No, they don't
inspire the magic of the music, although some individual executives
have often a collaborative role with artists on their labels. They
don't create the heart and the passion of the artist, nor transform
their music into reality. Their sphere of expertise is really the mar-
ketplace. It is marketing, promotion and creating the demand. Find
the fans, sell the music.

So what about the work for hire provision? My testimony is sub-
mitted for the record and I will be brief because I am not a lawyer.
I can say that the intention of this provision was certainly not to
change the law. It was, in our view, clarifying and affirming the
marketplace that has existed.
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considered collective works. Most of the companies that we rep-
resent have album contracts. That is the only thing we ever
thought about in the context of this provision.

Second and most importantly, the amendment doesn't automati-
cally render any work a work for hire. There has to be a contract.
If anybody is concerned that their work is a work for hire, it is only
because there is a signed contract with that provision in it.

Third, this is just a marketplace issue. From the very earliest
days of the recording industry, sound recordings have been consid-
ered to be works for hire. I feel a little bit like that guy Louie in
Casablanca. When everybody says, "I'm shocked. I'm shocked. I'm
shocked anybody ever thought sound recordings were works for
hire." In the 15 years I have been in the record industry, never a
record company executive, never a manager, never an artist, never
a lawyer ever raised this issue about not believing that a sound re-
cording was a work for hire.

Artists can and certainly do own their own masters. They obvi-
ously will rely on work for hire status when they do that. If sound
recordings were suddenly not eligible for work for hire status, there
are artists whose masters would be in jeopardy. So simply because
some artists or their representatives choose to prioritize other
issues in a recording contract than owning a master doesn't mean
that Congress should necessarily step in and make those priorities
for them.

The recording industry is a very highly competitive marketplace.
How else can you explain multi-million dollar advances when the
chance of real profit or success are statistically so low. Even a new
artist who gets an advance from a record label is still likely to have
several times that amount of money spent on the marketing and
promotion of that album because that is what the record companies
want to do. That is where they believe and that is why artists sign
with record labels in the first place.

If that is not the deal that they want today, in my view, there
are many alternatives in the marketplace to go. Never has the
marketplace provided a greater opportunity for artists today. Never
has the marketplace before provided the opportunities it does
today.

Everybody knows that the Internet is transforming the music in-
dustry landscape. This committee has worked long and hard on
many of those issues. There are other places to go. There are other
distribution systems. There are on-line services and the like. But
if artists choose to indulge in the ultimate sell-out and actually
sign with a record label, then it seems to me, regardless of their
environment-whether it is their own web site, whether it is
Yahoo, whether it is SONY Music--everybody is going to have to
find some way to collect the rights associated with a single album
or song and distribute that into the marketplace. Regardless, there
are multiple creators.

Mr. COBLE. Ms. Rosen, can you wrap it up. Your time has ex-
pired.

Ms. ROSEN. Yes, Mr. Chairman, absolutely.
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I think it is important that we are having this hearing and my
hope is that when the emotions are separated from the facts that
reasonable heads will prevail.

I appreciate the time, Mr. Chairman.
[The prepared statement of Ms. Rosen follows:]

PREPARED STATEMENT OF HILARY ROSEN, PRESIDENT AND CEO, RECORDING
INDUSTRY ASSOCIATION OF AMERICA, INC.

Chairman Coble, Ran k"'Member Berman, Members of the Subcommittee,
I am Hilary Rosen, President and CEO of the Recording Industry Association of

America. The RIAA is a trade association of America's record companies. We have
several hundred member record labels that range from large companies with major
distribution systems to small independent companies who average just a few record-ing a year.

Thank you for giving me the opportunity to testify today about the provision

passed by Congress last year adding "sound recordings" to the list of works specifi-
Cally named as eligible for "work made for hire" status under copyright law.

I encouraged you to hold this hearing today, Mr. Chairman, because I welcomed
a thorough review of this issue. In addition, it was important to me that the artists
who have expressed concern about it come to the table to share their views.

No one in the music community has spent more time than I have, as my friend
Sheryl Crow will surely attest, encouraging artists to present their viewoint on
the important issues of the day-both industry issues and social issues. I have long
called for more direct artist participation rather than simply more organzations try-
ing to suggest that they best represent the artist's interest. For the record, Mr.
Chairman, neither I nor anyone at the RIAA has ever claimed in the 15 years that
I have been at this association, that we represent artists. I think you will find my
statements to this Subcommittee and other Committees of the Congress over the
years to be quite clear on that point.

What I have always done and will continue to do is to find common interest with
artists on many important issues. You know the struggles we are having in main-
taining respect for copyrighted works on the Internet. High profile litigation and
other activities of artists and the record companies have been very much in sync.

I suppose it is worth saying as a way to remind all of us of our continued common
interest that today's discussion over master recording rights 13 years away will be
irrelevant if no one pays for music when they get on-line.

I am surprised, disappointed and truly sorry that the rhetoric concerning the
issue of works made for hire has risen to the level that it has, and that so many
accusations have been made. We have had the privilege to work with this Sub-
committee many times over the years and it would never be our intention to have
its Members caught in the crossfire of artist-company relationships.

So with all the anti-company rhetoric you've heard or will hear today, why do art-
ists sign with record companies?

Record companies search out artists and help to develop their talent and their
image. Much goes into developing artists, maximizing their creativity and helping
them reach an audience. In addition to providing advance payments to artists for
use by them in the recording process, a record company invests time, energy and
money into advertising costs, retail store positioning fees, listening posts in record
stores, radio promotions, press and public relations for the artist, television appear-
ances and travel, publicity, and Internet marketing, promotions and contests. These
costs are investments that companies make to promote the success of the artist so
that both can profit from the sale of the artists recording. In addition, the record
company typically pays one half of independent radio promotions, music videos, and
tour support. If a recording is not successful, the company loses its entire invest-
ment, including the advance. If a recording is successful, the advance is taken out
of royalties, but the other costs I mentioned are the responsibility of the record com-
pany.

In short, record companies provide the key important service for artists that I
sum up with one phrase-they create the demand. No, they may not ispire the
magic of the music, although individual executives often have a very collaborative
role with artists on their labels--witness the recent Grammy award for Clive Davis,
President of Arista; they don't create the heart and the passion of the artist nor
transform their music from ideas to reality. Their sphere of expertise and value
added is the marketplace. Find the fan, sell the music. Create the demand.

Statistically, this is a very risky business. Typically, less than 15% of all sound
recordings released by major record companies will even make back their costs. Far
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fewer return profit. Here are some revealing facts to demonstrate what. rm talking
about. There were 38,857 album released last year, 7,000 from the majors and 31,857 from independents. Out of the total releases, only 233 sold over 2 0,000 units.
Only 437 sold over 100,000 units. That's 1% of the time for the total recording in-
dustry that an album even returns any significant sales, much less profit. Fortu-
nately, when it bits, it can hit big. ThaVs what goes to fund the next round of in-
vestmenns to develop and nurture new artists.

Record companies have operated under the work made for hire doctrine since be-
fore its codification under the 1976 Copyright Act and have operated under its exist-
ence in the statute since it took effect in 1978. When sitting down to negotiate with
artists (unlike with publishing rights for which there is typically a fee to make the
publishing company whole after a reversion of the copyright), the record company
operates in the market with the expectation that it will bargain for ownershiprights. Some artists have the determination to own their own masters in their re-
cording agreements. They make it a priority in their negotiations. Others choose to
take a larger advance, and give up ownership of the master. The point is, the issue
of ownership is allowed to be decided in the marketplace. This was acknowledged
by Congress in the enactment of the statutory copyright for sound recordings in1971 when it stated in the Committee Report that [afs in the case of motion pic-tures, the bill does not fix the authorship, or the resulting ownership, of sound re-
cordings but leaves these matters to the employment relationship and bargaining
among the interests involved." S. Rep. No. 92-72 at 5 (April 20, 1971).Needless to say, despite the symbiotic relationships that exist between labels and
artists, these relationships are not always perfect. In that respect, the music indus-
try is no different than many creative industries, in which artists and their agents,
or their managers, or their studios, or their galleries, or their labels have inter-
dependent love-hate relationships. So here is the not-so-secret, always presumed
stereotype of the relationship.

In this stereotype, each side looks at the other through the prism of their ownperspective. To an artist, a record label can be the devil incarnate. If you want a
shot at the brass ring, you have to sell your soul and become a slave to the system-
climbing aboard the train of the required and difficult music videos, high-powered
promotion and expensive marketing accompanied by the flashy tours andspecial ef-
ects. You're often in debt to the record company, working off the advances that you

negotiated to get paid up front. You have to time your creative output to the de-
mands of the marketplace; and even worse, you have to tailor your music to popular
tastes.

Labels sometimes feel that artists want the financial rewards of mass-market ap-
peal, but they want the freedom to express themselves without regard to public de-
mand. The label takes a substantial risk when it signs them (as the statistics I just
save you illustrate so dramatically). The label makes not only a significant financialinvestment in the artist, but also in terms of its time and its very special expertise
in creating a career. And of course, if an album is successful it is because it was
a great record. If it isn't successful, it is the record company's fault for poor market-
ing and promotion. And in the end, as soon as the artist achieves the success that
the label worked so hard with them to deliver, the artist feels entitled to walk away.

These are the stereotypes. The good news is, they are only stereotypes. The actual
relationships are much more complex and much more collaborative. But the bad
news is, the perceptions persist--oten because of press stories that thrive on keep-
ing the sterotypes alive. And it is against this perceptual backdrop that artists
learned of the -work made for hire" amendment to the copyright law.

Is it any wonder, then, that artists would regard the "work made for hire" amend-
ment as a "sneak attack;" as a midnight maneuver to disadvantage their interests?

Add to that
* the mystery and extraordinary complexity surrounding the work made for

hire provision, one of the most arcane provisions in the already arcane area
of copyright law, and

* a sensationalist media that simply could not resist adding fuel to the fire, fan-
ning the flames of misunderstanding with a misleading but juicy story that
had everything in it but sex,

and it becomes even more understandable why the artistic community would react
as it did.

No matter that the press reports were inaccurate and misleading. No matter that
the characterizations were false. It is a sad commentary that I could not even get
one of our most prominent industry trade weeklies to accept for publication a one-
page letter to the editor I wrote rebutting the allegations. I knew then that the pur-
veyors of these stories did not want to be bothered with the "facts."
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That is why I am so grateful to Chairman Coble and Congressman Berman for
calling this hearing. It appears to be the only way toe t the facts out on the table,
in the open, where everyone can examine them. And it is the best way to give theartists who feel burned by this amendment the opportunity they deserve to be
heard, to disagree, to challenge.

Please understand: I am not here to downplay or diminish in any way the con-
cerns of our artists over the wa things work in our industry. But I am here to say
that, whatever the legitimacy of their issues; they have nothing to do with the workz
made for hire amendment to the copyright law.

Let me tell you why:
First, the work for hire amendment was intended to clarify the law, not change

it. rm not a lawyer, let alone a copyright scholar, so I will defer to Professor Paul
Goldstein of the Stanford Law School to address this point. But the takeaway mes-
sage is this: Sound recordings were already eligible for work for hire s atus under
pre-existing law. An amendment was not needed to make them so. Thus, the amend-
ment did not change, and could not have changed, the relative bargaining positions
of artists and labels.

Second, the amendment does not automatically render sound recordings works
made for hire. It merely confirms'that they are eligible for such treatment. A sound
recording becomes a work made for hire only if the creators expressly a ree in writing
that the work for hire doctrine shall apply. If an artist is concerned that a work for
hire clause would apply to their contract, it is only because they have signed a con-
tract with such a provision.

Third, there is nothing new about treating sound recordings as works made for
hire. From the earliest days of our industry, sound recordings were agreed to be
works for hire in contract after contract after contract. Virtually every copyright reg-
istration for sound recordings on file in the Copyright Office claims work for hire
status-regardless of who flethe claim. Record labels, record managers, and re-
cording artists themselves---they all file their copyright registrations as works made
for hire.

Fourth, and probably the most important point of all, is that work for hire status
benefits everyone involved in the creation and distribution of recorded music-in-
cluding artists and producers, as well as record labels--because work for hire status
is essential to preserve the marketability of highly collaborative works like sound re-
cordings.

And as Professor Goldstein explains in his statement, thats why Congress ex-
empted works made for hire from the termination right otherwise granted to au-
thors. If highly collaborative works were subject to the termination right, they
would get tied up in endless disputes and negotiations over copyright ownership
among any and all of the individuals who had any colorable claim of authorship (not
to mention their various heirs, assigns and employers). And almost everybody who
participates in the creation of a sound recording would have a bona fide claim of
authorship under U.S. copyright law-including the producer, the engineers, the
mixers, the background vocalists, the owners of samples used in the recording, and
others--along with each member of the group of featured recording artists. Regard-
less of whether the artists' representatives testifying today believe that is a proper
interpretation, the fact is that "author" is not defined in the copyright law, and
we're likely to see years of litigation over which creative participants are entitled
to ownership rights in the work--exactly the result the work for hire doctrine was
created to avoid.

Think about the disruption that would ensue if, 35 years after its creation, each
of the multitudes of authors involved in each and every track of an album could re-
claim copyright ownership of that track".

* Each of such claims would have to be researched, and litigated. Imagine try-
ing to reconstruct the facts on each such claimant 35 years after the fact.

• Rights in the recordings of a single group would differ from album to album
if there were changes in band membership.

• Disagreement over the rights to a single track on an album could prevent the
entire album from being sold.

* In most cases, every co-author would have an undivided right to license the
sound recording on a non-exclusive basis. Thus, one of the co-authors inter-
ested in a quick buck could collect a one-time fee from a record distributor,
preventing the other authors from negotiating a better deal with a competitor.

* Or one of the co-authors could grant a cheap license to an Internet music
service to distribute the recording for free in order to attract site traffic, leav-
ing the other artists with dramatically reduced prospects for future royalties.
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" Since the traditional way to maximize commercial revenues is by granting ex-
clusive licenses, any one author could hold up all the others for a greater
share or higher price as a condition of agreeing to join in a single exclusive
license.

" Moreover, the absence of a central administrator and the practical inability
to get all joint authors to sign a license could prevent certain meaningful
deals from being consummated.

• Equally significant, the featured artist would lose control over the commercial
exploitation of the recordings in compilation albums, in advertising, and in
motion pictures or television. As an industry lawyer recently put it to me, "An
artist might suddenly find his recording in a commercial for toilet cleaners
because a disgruntled ex-band member suddenly wanted to earn some extra
money." These are controls which artists fight for aggressively in their con-
tract negotiations.

" Whoever purported to grant a license would always have to worry that an-
other co-author would come out of the woodwork later, claiming rights and
royalties.

In short, litigation would flourish, while commercial exploitation in the market-
place would wither.

None of these risks actually exist because sound recordings are eligible for work
made for hire status. And that is why the work for hire doctrine-which guarantees
the continued ability to exploit the work commercially-is so ingrained in industry
practice.

We looked up several artists in the Conyright Office database of sound recordings.
Artists such as REM, Dave Matthews, Metallica, Quincy Jones, the Rolling Stones,
Trent Rezno, and more, own their own masters and have registered them as works
for hire. They obviously rely on work for hire status. If sound recordings were sud-
denly not eligible for work made for hire status, those artists rights would be in
jeopardy, and unfairly so. Simply because artists or their representatives choose to
prioritize other issues in a recording contract than the "work made for hire" issue
is not a reason for Congress to assume that responsibility.

I realize that some are proposing that the law be repealed. More often lately I
hear that the law should be changed to make featured recording artists, or royalty-
bearing artists, the "authors" for copyright purposes, in other words, to change the
law. But that particular cure is worse than the disease, pitting creator against cre-
ator, extending the benefits of authorship to some and excluding it from others. Who
is to decide who are the "lesser" contributors? Defining who is the "featured artist"
on a particular album may be doable but defining the featured artist in the copy-
right law would require consideration of many types of works. Is it the performer
singing the songs, or was it the producer who brought it all together and created
the "sound" of the band? That would certainly differ depending on the artist.

The problem becomes especially acute in the hip-hop genre, where the foundation
of many recordings is another recording that has been digitally sampled (like a rap
on top of "Stayin' Alive" or "Gangster' Paradise"). Who is the "featured artist" in
that situation? The marketplace (rather than the courts) has always been able to
parse out licenses and royalty sharing in these situations, but let's face it: Congress
cannot legislate a "one-size-fits-all" approach to authorship in the highly variable,
fact-specific circumstances of hundreds of different recording arrangements.

Moreover, no matter how fractious our music industry family may appear from
time to time, these are marketplace issues. And in fact, all those "intractable" con-
flicts get worked out, deal by deal, in marketplace negotiations. And that's the way
it should be.

The recording industry marketplace is highly competitive. How else can you ex-
plain advances of $10 million, and $30 milion, and $60 million? An artist who
doesn't like an offer from one label can shop his talent to a second, or a third, or
a hundred others. Even a new artist who may get a $1 million dollar advance from
a record label is still likely to have several times that amount spent on the pro-
motion and marketing of their first album. These are costs that the artist never
pas. Indeed, that is what they depend upon when they sign with a record label.
Otherwise, they would take their music into the marketplace another way.

And never has the marketplace given artists a greater number of choices than it
does today. As everyone knows, the Internet is transforming the music industry
landscape, making it possible for anyone-whether an entrepreneur or the artist
himself-to promote and distribute music directly to the public. Artists who don't
like the old way can readily avail themselves of the new way, indeed a countless
number of new ways, of doing business. I this new world, however, artists will de-
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pnd on the work made for hire doctrine to protect their works, whether they dis-
tribute them through an online service or on their own website.I spend half of my life these days a with the most anti-record company art-
ist I know, the incomparable Chuck D. I agree with him when he says that when
an artist today is considering signing with a record company, they should think long
and hard about the alternatives. The value of the services record companies offer
will be proven in the marketplace.

The music industry is an emotionally charged industry. Our artists, our man-
agers, our label executives--their normal conversation consists of yelling at each
other. It's intense; but it thrives.

Emotion is an integral part of our industry, and it's a vital part of the music our
artists create. But it has no place in deciding sensible copyright policy or law.

When the facts are separated from the emotion, the conclusion is clear: work for
hire eligibility is the right public policy. The work for hire provision of the copyright
law was designed to balance ownership by essential contributors with marketplace
availability. Sound recordings were eligible for such status before last November.
They should be eligible for that status for the future as well.

Thank you.

Mr. COBLE. Professor, we have a vote on, but why don't you
start? We will hear from you and when the second bell rings we
may have to interrupt you in the middle.

Professor Goldstein?

STATEMENT OF PAUL GOLDSTEIN, LILLICK PROFESSOR OF
LAW, STANFORD LAW SCHOOL

Mr. GOLDSTEIN. Thank you, Mr. Chairman..
I am pleased to have the opportunity to testify before you today

on behalf of the Recording Industry Association of America in con-
nection with sound recordings as works for hire.

I would like to confine my brief comments today to three themes
that have emerged in the statements and testimony for these hear-
ings and to put them in the legal context of the 1976 Copyright
Act.

First, clause 2 of section 101 of the 1976 Copyright Act, from its
effective date, provided clear means by which specially commis-
sioned works, including sound recordings in record albums, may
qualify as works for hire so long as there is a signed contract to
t a effect by the creating party and the commissioning party.

Second, the 1976 Copyright Act has no preconception at all about
who that commissioning party will be. It may be the artist herself,
it may be the producer of the sound recording, or it may be the
record company.

Third, the legislative intention behind the work for hire provision
since 1976 has been centrally to reduce transaction costs. It has in
part been about termination of transfers, but that should not ob-
scure the fact that its primary purpose has been to reduce trans-
action costs. Let me go over each of these points.

First, a sound recording that is specially ordered or commis-
sioned-for use as a contribution to aCD album will be a work for
hire if both parties so agree in a written, signed instrument to that
effect. It makes no difference that all the contributions to that work
are by the same author. Indeed, beyond a bare minimum, it makes
no difference how many works are in the album. They will qualify.
The law is clear to that effect. The legislative history behind the
1976 act is clear to that effect. And there is no authoritative case
law to contradict it. What authoritative case law there is, supports
this proposition.
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Second, the 1976 Copyright Act does not predicate that the com-
misioning party for a work for hire must be a record company.
Rather-as Ms. Crow's statement well indicates and as Register
Peters' testimony clearly showed-the employer or commissioning
party of a work for hire may very well be the creative author her-
self who brings together the people to create a CD track or album.
It may also be the producer of the album. I haven't seen much tes-
timony on this, although Register Peters did allude to registrations
by producers. In fact, the act is absolutely neutral about who the
commissioning party will be.

Finally, third, there is a good reason for the act's neutrality in
this respect. The work for hire provision, historically, has not been
about divesting rights from one party and giving those rights to an-
other. That is a matter of contract law, not work for hire law. Rath-
er, and centrally, the work for hire provision has been about reduc-
ing the transaction costs that might otherwise hobble the dissemi-
nation of sound recordings in the marketplace.

To take an example, let us say that 10 years hence a producer
wants to take a portion of a sound recording album and include it
in a motion picture, or include it in a commercial for running
shoes, or produce a new album-'The Hits of the 1990's"-whom
does the producer go to to get these rights? If the work is a work
for hire, the transaction costs of getting those rights are relatively
low. The producer will go to the single entity that owns the copy-
right as a work for hire.

If the work is not a work for hire, however, the default principle
for collaborative works such as these multi-author works is that it
is a joint work, in which case, in order to obtain the exclusive
rights that in the entertainment industry are almost invariably
necessary to support this kind of dissemination, the producer must
identify every single joint author and obtain an assignment or li-
cense from that joint author. That would be fine and transaction
costs could stay relatively low if all co-authors were easy to iden-
tify.

Life may be short, but copyright is long, as witness the Sonny
Bono amendments to the term of copyright. There was talk in testi-
mony about the year 2013. But we are talking today about copy-
rights that may not expire until the year 2113. The definition of
who is a joint owner has already changed in a single circuit over
the past several years, since the passage of the 1976 act. The point
is that, 120 years in the future, we are going to be asking, Who
is the joint owner? As I have said, the definition has already
changed several times in one circuit and it may change again. How
does the potential licensee identify who the joint owners are?

Similarly, there is the question of heirs. Over the course of 100
years heirs multiply. The number of people to identify will in-
crease.

In a word, the cost of identifying each interest holder and getting
a license from her or him may well exceed the value of the in-
tended use.

Mr. COBLE. Wrap up, Professor. Thank you.
Mr. GOLDSTEIN. Thank you.
The genius of the work for hire concept is to consolidate owner-

ship in a single entity that will in the marketplace pay for the



privilege of being the owner of the work for hire, rewarding the cre-
ative authors accordingly, enabling consumers to receive entertain-
ment and information goods at the lowest possible cost, and ad-
vancing the- purpose of the copyright system overall.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Goldstein follows:]

PREPARED STATEMENT OF PAUL GOLDSTEIN, LILLICK PROFESSOR OF LAW, STANFORD
LAW SCHOOL

Section 1011(d) of the Intellectual Property and Communications Omnibus Reform
Act of 1999, P.L., 106-113, 113 Stat. 1501 A-544, amended section 101 of the 1976
Copyright Act, 17 U.S.C. §§ 101 et. seq., to add sound recordings to the categories
of specially ordered or commissioned works that will qualify as works made for hire
if "the parties-expressly agree in a written instrument signed by them that the work
shall be considered a work made for hire." The present analysis, prepared at the
request of the Recording Industry Association of America, explains what section1011(d) d and did not accomplish against the legal, historical and economic back-

ground of the work for hire concept in American law.
As described in greater detail below, the 1976 Copyright Act sought to reduce the

transaction costs uniquely associated with collaborative works by designating cat-
egories of collaborative works, such as collective works and motion pictures, that can
specially qualify as works made for hire under Clause (2) of section 101's definition
of "work for hire". The contribution of an individual sound recording as one of sev-
eral selections on a CD or other album will typically constitute a "contribution to
a collective work" under the terms of Clause (2), with the result that it will qualify
as a work for hire if the parties so expressly agree in a signed instrument. In fact,
these albums were regularly registered as works made for hire even before the 1999
amendment. Because questions, however groundless, have been raised about the
status of sound recordings as collective works, it was logical for Congress to add
sound recordings as a tenth category of work for hire, an addition that does not sub-
stantially change current work for hire law or allocations of rights. By reducing
transaction costs associated with the licensing of recorded music, this express ac-
knowledgment benefits not only record companies and principal performers, which
will typically qualify as commissioning parties, but also secondary contributors to
sound recordings.

I. BACKGROUND

A Legal Background
Section 201(b) of the 1976 Copyright Act provides that "[In the case of a work

made for hire, the employer or other person for whom the work was prepared is con-
sidered the author for purposes of this title, and, unless the parties have expressly
agreed otherwise in a written instrument signed by them, owns all of the rights
comprised in the copyright." Section 101 of the 1976 Act, as amended, defines a
"work made for hire" in two clauses: "(1) a work prepared by an employee within
the scope of his or her employment" and "(2) a work specially ordered or commis-
sioned for use as a contribution to a collective work, as a part of a motion picture
or other audiovisual work, as a sound recording, as a translation, as a supple-
mentary work, as a compilation, as an instructional text, as a test, as answer mate-
rial for a test, or as an atlas, if the parties expressly agree in a written instrument
signed by them that the work shall be considered a work made for hire."

For a work to be one made for hire under Clause (1) requires the existence of a
traditional employment relationship, and if objective factors indicating such an em-
ployment relationship are not present, the parties cannot by agreement confer for-
hire status on the work. (The United States Supreme Court listed the principal ob-
jective factors in Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989).)
By contrast, if a work is specially ordered or commissioned and falls within one of
the categories listed in Clause (2), no employment' relationship need exist, and the
parties can confer for-hire status on the work by a signed, written instrument to
that effect.

B. Historical Background
The work for hire doctrine traces to a 1903 United States Supreme Court decision,

Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 248, which ruled that
theree was evidence warranting the inference that the designs belonged to the
plaintiffs, they having been produced by persons employed and paid by the plaintiffs

65-223 D-00-3
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in their establishment to make those very things." Section 26 of the 1909 Copyright
Act enacted the doctrine into positive law, providing that "the word authoro shall
include an employer in the case of works made for hire." Although the 1909 Act no-
where defined "work made for hire," the legislative history reflects an intention
that, at the least, they encompass "composite" works, the forerunner to the collective
works included in Clause (2) of the 1976 Act's definition of work made for hire.
House Committee on the Judiciary, 86th Congress 2d Session, Copyright Office
Study No. 31, Renewal of Copyright 137-139 (Comm. Print 1961). The 1976 Copy-
right Act effectively restated the 1909 Acts work for hire doctrine in Clause (1) of
its definition: a work made for hire is "a work prepared by an employee within the
scope of his or her employment." Clause (2), new to the 1976 Act, listed nine cat-
egories of principally collaborative works on which the parties could confer work for
hire status by an agreement to that effect signed by both.
C. Economic Background

The economic rationale for the 1976 Copyright Act's work for hire provisions is
rooted in the well-documented problem of transaction costs. Clause (1) of the Act's
work for hire definition resolves one aspect of this problem. If it were necessary for
an employer to negotiate an assignment of copyright with each of dozens, or even
hundreds, of employees each time they joined to create a copyrighted work, time and
energy that could be better spent on creating new works would instead be devoted
to the wasteful task of negotiating, drafting and executing contracts. When taken
together with section 201(b), Clause (1)'s solution is to vest copyright initially in the
employer; as stated in section 201(b), however, this is only a default solution, and
in the relatively unusual case where the parties agree that the employee should own
the rights in the work, they may transfer the rights accordingly.

Clause (2) of the 1976 Act's work for hire definition addresses an even more vex-
ing problem of transaction costs: the problem of identifying ownership in collabo-
rative works. With the possible exception of translations, each of the ten categories
listed in Clause (2), including sound recordings, characteristically involves collabo-
rative contributions among a large number of authors. Without the agreement con-
templated by Clause (2), some of these contributions could take the form of joint
works, some could be individual works-and some might even be works for hire
under Clause (1). The ownership interests in such contributions would be specula-
tive as well as multifarious, for it would rarely be clear what legal status-joint
work, individual work, work for hire-attached to each contribution. By allowing the
parties to definitively confer for-hire status on these works, Clause (2) promotes
marketability by making it possible for parties to eliminate an otherwise chaotic
state of copyright title, centering full ownership in a single individual or entity and
thus facilitating the secure and fluent transfer of ownership interests over the life
of the copyright.

An example from the motion picture industry will suggest the problems of market-
ability that collaborative works present. If Film Studio B desires to make a sequel
to a popular film produced by Film Studio A, it must, in the absence of work for
hire status, determine which of an indeterminate number of contributors owns
rights in the film individually, as joint authors, or as employers. Further, since the
joint work doctrine in the United States prevents any single joint owner from grant-
ing more than a nonexclusive license-an interest that will rarely, if ever, suffice
for a purchaser in the position of Film Studio B-the studio must be certain that
it has identified, and obtained transfers from each joint author. One purpose of
Clause (2) is to enhance copyright transactions by replacing these uncertainties with
a signed agreement designating ownership in the commissioning party as a work
for hire. As Judge Richard Posner observed in a decision enforcing Clause (2)'s
signed statement requirement, the purpose of the requirement "is not only to protect
people against false claims of oral agreements," but also "to make the ownership of

rope rights in intellectual property clear and definite, so that such property will
be readily marketable." Schiller & Schmidt, Inc. v. Nordisco Corp., 969 F. 2d 410,
412 (7th Cir. 1992).

Even in the event that all contributors to a collaborative work transferred their
interests to a single party by instruments that left no doubt about the scope or term
of the transfer, the absence of work for hire status for these works would only post-
pone the problem of marketability for thirty-five years, when one or more of the con-
tributors terminated the earlier transfer under section 203 of the 1976 Act. For in-
stance, section 203(a) provides that, in the case of a grant executed by two or more
authors of a joint work, a majority of the authors who executed the grant may effect
termination of the grant. If any of these authors is dead, his or her termination in-
terest may be exercised by a majority of statutory successors specified in section
203(aX2). To take the simplest possible example, if two joint authors of a sound re-
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cording executed a grant and one is dead at the time the termination notice is
served, the surviving joint author can effect termination only if he or she is joined
by a majority of the interests held by the deceased joint author's widow or widower
and children or grandchildren per stirpea. By exempting works for hire from the ter-
mination of transfer provisions, and by enabling collaborative works to obtain work
for hire status under the terms prescribed in Clause (2), Congress effectively re-
moved such obstacles to fluent copyright transactions.

II. WHAT SECTION 1011(D) DOES AND DOES NOT DO

A. What Section 1011(d) Does
Section 1011(d)'s modest but central achievement is to remove any doubt that

sound recordings can qualify as works for hire under Clause (2) of section 101's defi-
nition of that term, just as do the contributions to such collaborative efforts as other
forms of collective works, compilations, motion pictures and instructional tests. Al-
though, as explained further below, such contributions could be-and, before section
1011(d)'s amendment of Clause (2), regularly were--treated as collective works
under Clause (2), the failure of two contefnporaneous District Court decisions to ex-

ressly acknowledge this fact, and the attempt by one article to question it, may
ave warranted Congressional clarification in the form of section 1011(d). See Stag.

gers v. Real Authentic Sound, 77 F. Supp. 2d 57, 64 (D.D.C. 1999); Ballas v. Tedesco,
41 F.Supp. 2d 531, 541 (D.N.J. 1999); Randy Frisch & Matthew Fortnow, The Time
Bombs in the Record Company Vaults, Entertainment, Publishing and the Arts
Handbook 111, 116 (1994). 1
B. What Section 1011(d) Does Not Do

1. Section 1011(d) Does Not Generally Confer Work for Hire Status on Works
that Could Not Previously Qualify for Work for Hire Status.

The contribution of an individual sound recording as one of several selections on
a CD or other album will typically constitute a "contribution to a collective work"
under the terms of Clause (2) of section 101's definition of "work for hire," with the
result that it will qualify as a work for hire if the parties so expressly agree in a
signed instrument. Section 101 of the 1976 Copyright Act defines a "collective work"
as "a work, such as a periodical issue, anthology, or encyclopedia, in which a num-
ber of contributions, constituting separate and independent works in themselves,
are assembled into a collective whole." Courts have, for example, protected as collec-
tive works a television program that combined several songs and dances created by
others, Apple Barrel Prods, Inc. v. Beard, 730 F. 2d 384, 387-88 (5th Cir. 1984);
a television station's selection and arrangement of several television programs pro-
duced by others into a broadcastt day," National Ass'n of Broadcasters v. Copyright
Royalty Tribunal, 675 F 2d 367, 377-78 (D.C. Cir. 1982); and a film consisting of
excerpts of Charlie Chaplin motion pictures, Roy Export Establishment v. Columbia
Broadcasting Sys., 672 F. 2d 1095, 1102-03 (2d Cir.), cert. denied, 459 U.S. 826
(1982). As indicated by the lastzeited decision, it is no bar to classification as a col-
lective work that all of the contributed Works originate with the same author. 2

1 Neither of the two District Court cases presented the question whether an album of sound
recordings can qualify as a collective work. In Ballas, the plaintiff's arguments, based on con-
tract, joint work and work for hire, failed to rebut defendant's presumption of ownership arising
from its copyright registration certificate. The court devoted the bulk of its copyright analysis
to the joint work claim and gave scant attention to the work for hire claim. In holding that "the
sound recordings are not a work for hire under the second part of the statute because they do
not fit within any of the nine enumerated categories, and because there was no signed written
agreement between the parties," 41 F. Supp. at 541, the court did not specifically address (nor,
evidently, did plaintiff argue) the question whether the work could be considered a collective
work.

Similarly, in Staggers, the court's treatment of Clause (2) works for hire was limited to the
conclusory statement that "a sound recording does not fit within any of the nine categories of
specially ordered or commissioned works," without any- specific examination of whether the
sound recording in issue constituted a collective work. The court cited as authority for this prop-
osition only Ballas, which was similarly conclusory, and Lulirama Ltd. v. Axcess Broad. Serus.
Inc. 128 F.3d 872 (5th Cir. 1997), which involved neither sound recordings nor the collective
works category.2 An argument can be made that individual recorded compositions themselves constitute "col-
lective works" since each will often consist of a collection of individual recorded performances
selected and arranged to form a composite work. It can also be argued that individual recorded
compositions constitute "compilations" and thus can independently qualify for work for hire sta-
tus under Clause (2)'s provision for works "specially ordered or commissioned for use ...as
a compilation." Section 101 of the 1976 Copyright Act defines a compilation as "a work formed

Continued
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2. Section 1011(d) Does Not Confer Benefits on One Class of Sound Recording
Proprietor Over Another.

There is no reason to believe that record companies, as opposed to recording art-
ists, will be the exclusive beneficiaries of work for hire status, including the immu-
nity this status confers from terminations of transfer. In those instances where it
is the record company alone that commissions the individual contributions to a
sound recording, the company will be the exclusive beneficiary of work for hire sta-
tus, just as it may formerly have enjoyed commissioning party status under the col-
lective work category of Clause (2). But, in the many instances where the contribu-
tions of back-up vocalists, musicians and recording engineers are commissioned not
by a record company, but by another entity or individual-they may be commis-
sioned by the featured artist, for example-the immediate transactional benefits of
work for hire will be enjoyed by that entity or individual.

An example presented in Frisen & Fortuno, The Time Bomb in the Record Com-
pany Vaults, supra at 111, although inaccurate, illustrates the benefits that per-
formers can derive from work for hire status:

Imagine that in the year 2013 Sony Music is planning a boxed set of the great-
est hits of Bruce Springsteen. The record company is eagerly anticipating the
profits from this release by one of its all-time biggest-selling artists, whose
music continues to generate income, much like the Led Zeppelin catalog earns
significant revenues for Atlantic Records in 1993. As Sony is about to release
the set, the time bomb goes off: a letter arrives from Springsteen's attorney, in-
forming Sony that the artist is exercising his right under copyright law to ter-
minate Sony's ownership of the sound recording. Upon this termination
Springsteen will become the sole owner of the copyrights. If Sony wants to con-
tinue to use the recordings, it must repurchase those rights from Springsteen.
[Emphasis added]

Assuming for purposes of analysis that the termination of transfer provisions ap-
plied in this situation, it is more than likely that Bruce Springsteen would not be-
come "the sole owner of the copyrights." Far more likely, each of the other creative
contributors to the sound recording-vocalists, musicians, producer, engineer-each
of them a copyright owner in his or her own right, would jockey for position to con-
trol the disposition of terminated rights. As a consequence, and as described in the
discussion of joint work terminations of transfer above, Springsteen would be in no
position to renegotiate with Sony nor to convey exclusive rights to a third party
without first coming to terms with each of his several co-authors. As noted above,
any such transaction would be seriously vexed from the outset because of the com-
plex and fact-sensitive determinations that would have to be made respecting the
joint authorship status, if any, of each participant's role in the creation of the sound
recording.

As this example suggests, the benefits of enhanced marketability of title in a
sound recording will be spread among all those-record companies, producers and
featured performers alike-who enjoy the bargaining power to order or commission
works, and to get creative contributors to agree in writing that their contributions
are works for hire. Although this result may deprive some creators, particularly
background artists and engineers, of the economic benefits of termination of trans-
fers, Congress decided when it introduced Clause (2) into the Copyright Act-well
before it passed section 1011(d)-that any possible slight to artists in this position
would be more than compensated by the increased revenues available to all creative
participants as a result of the increased marketability of copyright titles to collabo-
rative works.

by the collection and assembling of preexisting materials or of data that are selected, coordi-
nated or arranged in such a way that the resulting work as a whole constitutes an original work
of authorship." This latter argument, that the recording of an individual song involves the selec-
tion, coordination and arrangement of the recorded tracks into a creative whole, may prove too
much, however, for most if not all copyrightable works can be dissected in these terms. However,
if, as discussed above, Congress's motive in creating the compilation category was to insulate
intensely collaborative endeavors from problems of unmarketability, then individual sound re-
cordings--which combine the efforts of vocalists, musicians, producers and engineers-would be
a logical candidate for such treatment.

In any event, the practical reality that musical sound recordings are typically created for use
in a collective work like an album or CD makes resort to the "compilation" category unneces-
sary, and thus the focus of this opinion is on the "contribution to a collective work" category.
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II. CONCLUSION

The amendment adding sound recordings to the list of works eligible for work for
hire status did little more than confirm the eligibility for such status already avail-
able to sound recordings as "contributions to a collective work". The benefits of this
clarification are likely to be enjoyed not only by featured recording artists, record

-producers and record companies--the individuals and entities that typically are
commissioning parties under copyright law-but also by all of the other contributors
to a sound recording who benefit from the increased marketability of the copy-
righted work made possible by the work for hire doctrine.

Mr. COBLE. Thank you, Professor.
Professor Hamilton?

STATEMENT OF MARCI HAMILTON, THE THOMAS H. LEE
CHAIR IN PUBLIC LAW, CARDOZO SCHOOL OF LAW

Ms. HAMILTON. Thank you, Mr. Chairman, for inviting me to tes-
tify today on this very interesting topic.

I am going to start with my constitutional hat.
It is fundamentally understood that anybody holding power is

not perfect and that theme ran through the constitutional debate.
Let's face it: Congress simply made a mistake last November.

As far as I can understand from what I have heard today and
from what I have read of the legislative history, there was inad-
equate understanding. The answer to the mistake, in my view, is
not to increase and prolong debate about an idea that is bad policy
for copyright law and bad constitutional policy. What putting this
new provision into the act does is to shift the balance of power from
authors to the recording industry. We know how work made for
hire contracts operate. We have nine categories in the 1976 Copy-
right Act that have educated us since 1978.

Work made for hire as a commissioned work-those categories
mean that the industries go to, almost in the blink of an eye,
standardized work made for hire contracts. The notion that there
is continued negotiation about whether or not there is work made
for hire is a myth. It is a standardization that occurs almost over
night.

We are not talking here about choice or about keeping the mar-
ket open. We are talking about shifting the balance of power to the
recording industry. I have yet to hear proof that the recording in-
dustry needs this additional tool to assert power in the market-
place.

Under the 1976 act, the history is as follows. There were to be
no commissioned works made for hire. Then the industries came
into the picture and the number of commissioned work made for
hire categories grew from zero to nine categories. There is no ques-
tion from that legislative history that those nine categories are it.
Any new categories added to that list constitute a substantive
change.

It is important to understand how copyright contracts operate in
the United States. Copyright lawyers use a "belt and suspenders"
approach in every part of every contract. They put in "work made
for hire" clauses in every contract, whether it is legally enforceable
or not. So the fact that work made for hire clauses appeared in con-
tracts is utterly irrelevant to whether or not the law permitted
work made for re to be applied in the relevant circumstances.
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This is something that is done all the time. It is done with dura-
tion as well. We have many copyright contracts that assign rights
in perpetuity. That is not legal under the Copyright Act, and it is
not legal under the Constitution.

Sound recordings until November would not have been consid-
ered to be a legitimate category under the commissioned works
made for hire provisions. Therefore, such contractual provisions
would have been void.

My friend and colleague, Professor Goldstein, talks about trans-
action costs. One thing this committee needs to ask is, Who pays
the transaction costs? Transaction costs are paid by the recording
industry. What are transaction costs? The transaction costs are the
additional costs that assumedly occur because the recording indus-
try must go back and renegotiate 35 years after the date of the
deal because of termination possibilities. So what is being com-
plained about is the possibility they will have to renegotiate 35
years into the deal.

With the vast majority of sound recordings and every other kind
of work that is made under the copyright law, 35 years after it
comes out, no one cares. Termination is rarely exercised. It is only
necessary and important in a small number of highly successful
works.

So the question we are faced with here is, Should the recording
industry have to go back and renegotiate at 35 years when it has
a big success on its hands? It seems to me the equities are pretty
clear. Why not? The transaction costs simply aren't that large and
the lawyers can certainly handle that particular problem.

Let me just close by quickly saying that the commissioned work
made for hire provision is constitutionally suspect. We have not yet
seen litigation, but we will see litigation on this category of work
made for hire because the Constitution's Framers chose to put into
the Copyright Clause, article 1, section 8, clause 8, the term "au-
thors." The word is "authors." They could have chosen publishers.
They could have chosen guilds, like the Stationer's Company in
England. They could have chosen the people. They had all those
choices and they chose "authors."

To create a list of commissioned works made for hire, which
turned commissioners-not even employers but just people commis-
sioning particular works-to transform them into authors under-
cuts what the Framers were trying to do, which was to decentralize
power over these extremely valuable works. The sound recordings
addition to the list of commissioned work sorely exacerbates the
problem of centralized control over copyrighted works.

Thank you.
[The prepared statement of Ms. Hamilton follows:]

PREPARED STATEMENT OF MARCI HAMILTON, THE THOMAS H. LEE CHAIR IN PUBLIC
LAW, CARDOZO SCHOOL OF LAW

Thank you, Mr. Chairman, for inviting me to testify today on the unfortunate
amendment of the Copyright Act's work-made-for-hire provisions to include sound
recordings. This substantive change in the law deserves the full attention of this
Committee.1

'Pursuant to House Rule XI, clause 2(gX4), I disclose that I have not received any federal
grant, contract, or subcontract in the current and preceding two fiscal years.
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I testify today in my personal capacity as a copyright and constitutional law schol-
ar. I hold the Thomas H. Lee Chair in Public Law at Benjamin N. Cardozo School
of Law, Yeshiva University, where I specialize in copyright and constitutional law.
I publish and lecture frequently in both fields and have taught copyright law for
a decade. I have been eseially interested in the work made for hire provisions of
the 1976 Copyright Actsnce the 1980's when I published, Commissioned Works as
Works Made for ire Under the 1976 Copyright Act: Misinterpretation and Injustice,
135 U. Pa. L. Rev. 1281 (1987).

I will limit my remarks today to three points: (1) expansion of the commissioned
work made for hire categories to include "sound recordings" is a substantive change
that dramatically affects industry practice; (2) the experience with the work-made-
for-hire provisions under the 1976 Act tells us that inclusion of categories under
commissioned works made for hire leads to a dramatic increase in the imposition
of work-made-for-hire status on authors; and (3) the work-made-for-hire principle is
at odds with fundamental constitutional principles in the Copyright Clause of the
United States Constitution, Art. I, sec. 8, cl. 8.

I. THE ADDITION OF "SOUND RECORDINGS" TO THE LIST OF WORKS ELIGIBLE TO BE CON-
SIDERED AS COMMISSIONED WORKS MADE FOR HIRE CONSTITUTES A SUBSTANTIVE
CHANGE -.

Background: The 1976 Copyright Act designates two means by which a work may
become a work made for hire. First, it permits employers, as that term is definedagency law, to claim authorship of all yghtable works of their employees.
1 U.., sec. 101; see also Community for reaetve Non-Violence v. Reid, 490 U.S.
730 (1989). Second, it permits those commissioning copyrightable works that fall
into a discrete set of categories to attain work-made-for-hire status. Id.

When a work is declared a work made for hire under the 1976 Copyright Act, the
actual author of the work is no longer the author for legal purposes. Rather, the
employer ore the commissioner of the work steps into the shoes of the author and
attains all the rights and privileges of an author. The owner of a work made for
hire is in a significantly better position than if he had obtained all rights through
an assigment of rights, because the actual author may not exercise termination
rights (17 U.S.C. sec. 203) over a work designated as a work made for hire.
W en Congress revised the copyright law through its comprehensive deliberations

lasting twenty-two years and culminating in the 1976 Act, the original plan was to
limit work made for hire to situations involving employers and employees. As a re-
sult of lobbying by various industry groups, however, several categories of commis-
sioned works were added. By the end of the negotiations over the Act, nine cat-
egories had been added: works commissioned as a contribution to a collective work,
as part of a motion picture or audiovisual %ork, as a translation, as a supple-
mentary work, as a compilation, as an instructional text, as answer material For a
test, and as an atlas. See Commissioned Works as Works Made for Hire, 135 U. Pa.
L. Rev. at 1294 (describing legislative history of commissioned works-made-for-hire
provisions).

The list of categories under the commissioned works made for hire provision is
exclusive. Some of the categories are generic in the sense that they could include
types of works otherwise not named. For example, "contributions to collective
works" could include a collection of short stories, even though literary works are not
included in the list. 17 U.S.C. sec. 101(2). In that circumstance, the short stories
are "contributions." Any work that falls outside the designated categories, may not
be considered a commissioned work made for hire.2

I will repeat this point to make sure that it is clear: the statute prohibits any
work from being designated as a commissioned work made for hire unless the work
fits under the categories enumerated. As a result, an agreement that designates as
a commissioned work made for hire any work that does not fall under any of the
named categories is void and unenforceable.

Sound Recordings. Sound recordings were not included in the Act at the time of
its passage. It follows ineluctably that the addition of sound recordings to the com-
missioned works made for hire categories renders a substantive change in the law.

Most agreements that designate sound recordings as commissioned works made
for hire (i.e., works made for hire in an arrangement that is not an employer-em-
ployee relationship under agency law) would have been void until the "sound record-
ings" category was added to the Copyright Act. See Peter Jaszi, Letter of Law Pro-

2For all those works that fall outside the commissioned works list, the most that one other
than the author can hold is an assignment of all rights (with the concomitant risk that the au-
thor will terminate in the future).
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fessors Opp ing Addition of Sound Recordings to Commissioned Works Made for
Hire Provisions.

A caveat is in order: some sound recordings arguably fall under existing commis-
sioned works made for hire categories. For example, a Christmas album involving
different artists would fall under the "collective works" category. But there is no in.
dication in the plain language the legislative history, or common sense that the
original categories enacted in the 1976 Act would encompass any and all sound re-
cordings, including albums.

As a practical matter the introduction of "sound recordings" will have enormous
impact on the mresic industry. Before "sound recordings" was added to the commis-
sioned works made for hire provisions, featured artists were the center of the agree-
ments necessary to make a sound recording. The featured artist contracted with the
producer, the musicians, and the sound engineers. Many of those working for the
featured artist would have been considered employees of the featured artist (and
therefore their creativ6 contributions belonged to the featured artist as author), as-
signed all ri hts, or agreed that their contribution was a work made for hire. By
making the fetured artist now subject to a commissioned work made for hire agree-
ment leveraged by the recording industry, the addition of "sound recordings" to the
commissioned works made for hire provisions throws a monkey wrench into stand.
ard industry practice. It takes power away from the author and centralizes power
over these creative works in the already powerful recording industry.

If the featured artist is creating a work made for hire, then the power of the artist
to engage in these subsidiary contracts may be questioned. As the recording indus-
try steps into the shoes of the featured artist, the featured artist's power over the
mix of creative people for each work will be dramatically reduced.

II. EXPERIENCE WITH THE WORK-MADE-FOR-HIRE PROVISIONS UNDER THE 1976 ACT
SHOWS THAT THE CODIFICATION OF CATEGORIES UNDER THE COMMISSIONED WORKS
MADE FOR HIRE PROVISION LEADS TO A DRAMATIC INCREASE IN THE IMPOSITION OF
WORK-MADE-FOR-HIRE STATUS ON AUTHORS

Although it was not the intent of those authors' groups that conceded to the
works-made-for-hire provisions in the 1976 Copyright Act, the practical effect of
naming particular categories under the commissioned works made for hire provision
was the standardization of work made for hire across many industries, from photog-
raphy to magazines to the motion picture industry. While the authors and artists
who agreed to the provisions believed that Sec. 101 would do no more than permit
current practices to continue (which involved the use of work made for hire in a rel-
atively small number of agreements), in fact the Act was read by copyright lawyers
as a license to insist on work-made-for-hire status for every commissioned work that
could conceivably fall under one of the categories and a concomitant broad reading
of the definitions of each category. Photographers, free lance writers, and many
other artists and authors were harmed by the industry shift toward standardized
work-made-for-hire agreements following the enactment Sec. 101. Whatever small
leverage they had had under the pre-1976 Act regime was wiped away, and they
were presented with take-it-or-leave-it work made for hire status. This is due in no
small part to the inequality in bargaining power between most authors of copyright-
able works and the publishing industries, an inequality that was abetted by the
commissioned works made for hire provisions. The same will be no less true for
sound recordings.

III. THE EXPANSION OF WORK MADE FOR HIRE INTO COMMISSIONED WORKS IS AT ODDS
WITH THE COPYRIGHT CLAUSE, ART. I, SEC. 8, CL. 8

The literal language of the Copyright Clause brings into doubt the constitutional-
y of letting commissioners displace authors' copyright rights through the operation

of work made for hire. It grants Congress the power to "[t]o promote the Progress
of Science and useful Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discoveries." The Framers of
the United States Constitution, familiar with the monopolies, including the
Stationers Company, of England, chose to vest copyright in "authors," not publishers
or any other industry. This was a conscious decision that was consistent with the
Framers' general distrust of centralized or monopolistic power. See Marci A. Hamil-
ton, The Historical and Philosophical Underpinnings of the Copyright Clause, Occa-
sional Papers in Intellectual Property #5 (Benjamin N. Cardozo School of Law 1999).

By permitting various industries, for example, the motion picture industry and
the recording industry, to displace authors and to become authors as a legal matter
the commissioned works made for hire provisions fly in the face of the constitution
requirement that "authors" hold exclusive rights and fundamentally violate the
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Framers' intent. In this era when the communications and entertainment industries
have been permitted to become huge, multi-national corporations largely immune to
the antitrust laws, those holding copyright are becoming increasingly centralized
and monopolistic. This is a move directly contrary to the Framers' vision.

By adding "sound recordings" to the already overly long list of works that may
be commissioned and transformed into works made for hire, Congress moved the
United States further away from the original design. Centralized and monopolistic
control over creative works is a threat to liberty and opens the door to tyranny. The
Framers' way-placing control over creative valuable works into the hands of indi-
vidual authors-was the better way.

Thank you for this opportunity to testify. I would be happy to answer any ques-
tions now or in the future.

Mr. COBLE. Thank you, Professor.
Ms. Crow?

STATEMENT OF SHERYL CROW, ARTIST, ON BEHALF OF AMER-
ICAN FEDERATION OF TELEVISION AND RADIO ARTISTS,
AMERICAN FEDERATION OF MUSICIANS, AMSONG, ARTIST
COALITION
Ms. CROW. I would like to apologize, Chairman Coble, right off

the bat by saying that I am no Earl Scruggs. Nonetheless, I am
very happy to be here. I appreciate the committee hearing this.

My name is Sheryl Crow and I am a recording artist. I am actu-
ally here today to represent the Artist Coalition, which is newly
formed concerning issues like this and future interests that will be
coming up, and artist members of AFTRA and AmSong.

While we as artists appreciate the hard work and concern given
on behalf of the artists, with regard to the cybersquatting bill, it
is undeniable that the addition of these four words "as a sound re-
cording" to the Copyright Act will change the future of our work.
Although the addition of these words is thought to be a copfirma-
tion of an understanding that already existed, it is not true.

Mr. Berman, I appreciate your willingness to find an agreement,
even if we don't return to the original place, but maybe to create
something that is more acceptable to all sides. I was relieved to
hear that.

I am one of many recording artists, some who are present-
Deana Carter is here, Mary Chapin Carpenter, Earl Scruggs, Ron-
nie Spector, and probably a few others. Also, I am representing art-
ists who wrote letters, which I have brought today and which I
would love you to read, from Bruce Springsteen, Billy Joel-a lot
of people wrote letters and they are in a box somewhere behind me.

Mr. COBLE. Ms. Crow, do you want those letters to be made a
part of the record?

Ms. CROW. It would be great. I brought 100 copies.
Mr. COBLE. Without objection, those letters will appear in the

record.
Ms. CROW. That would be great. There is also list of the members

of the Artist Coalition, which is growing day by day.
[The referenced documents follow:]

R.E.MJATMENS, L.L.C.,
Athens, GA, May 23, 2000.

To WHOM IT MAY CONCERN: We live in a time of rapid technological innovation
that is changing the business and legal realities of all entertainment industries.



With regard to recent legislature changes on the "work made for hire" provision
of the Copyright Act as it pertains to Sound Recordings, we support deeming Fea-
tured Artist as the Author or purposes of Copyright Law. PETER BUCK,

MILE MILLS,
MICHAEL STIPE.

C/O JON LANDAU MANAGEMENT,
New Canaan, CT, May 22, 2000.

DEAR MEMBERS OF THE HOUSE JUDICIARY COURTS AND INTELLECTUAL PROPERTY
SUBCOMMENEE: I would like to add my voice to that of Sheryl Crow's and my other
fellow artists in order to urge that you reconsider the new 'work for hire" rules. I
believe that every creator should have the opportunity to one day be the holder of
the copyright of his or her own creation. To invent new "work for hire" rules that
have the effect of making the record company the permanent holder of those copy-
rights is unjust. To have done so without any public debate or discussion that in-
cluded the people most affected by the changes-namely, the artists-was, in my
judgement, unreasonable. I therefore respectfully urge that this issue be given the
fair and open reconsideration that it truly deserves.Sincerely,

BRUCE SPRINGSTEEN.

- May 22, 2000.
I've made my living in the music business for 28 years. For 13 of those, I was

a struggling staff writer in Nashville living on a draw against future royalties rang-
ing from 75 to 300 dollars a week. I raised my oldest son on food stamps for the
first three years of his life and I was genuinely grateful for the assistance. Since
those days I've had my share of ups and downs but currently I make more than
a good living as a songwriter, producer, and recording artist. I also co-own and oper-
ate an independent record label.

I've seen a lot of changes in this business, some for better, some for worse, but
none nearly as disturbing as the idea of a "work for hire" system replacing royalty
payments to artists and writers. Presently, all of the major record labels are owned
by a handful of the largest most powerful corporations in the world. Are we as art-
ists expected to believe that these telecommunication giants are in need of relief at
our expense in a time of record profits? Well we don't. What's more is the corpora-
tions know we don't. That's why this travesty was hidden away in totally unrelated
legislation. Well, we caught 'em and we aren't going for it. Artists work for years,
for little or nothing, in hopes of someday hitting a lick that translates into some
semblance of a career. When, and if, that happens the money we make is a drop
in the bucket compared to the huge profits that the corporations enjoy from the
fruits of our labor. They own our recordings, in most cases, forever and our royalty
payments are our ONLY equity and our ONLY pension.

The bottom line is accountants and lawyers usually make lousy songwriters. If
they want to include our music in their monopoly on intellectual property, they are
going to have to pay us, the artists. We vote, we contribute to political campaigns,
and we command an audience. Most importantly, we create the music in the first
place. Sincerely,

STEVE EARLE.

DIXIE CHICKS,
Nashville, TN, May 24, 2000.

DEAR MEMBERS OF THE HOUSE JUDICIARY COURTS & INTELLECTUAL PROPERTY
SUBCOMMITTEE: Please allow us to join Sheryl Crow and our other fellow recording
artists and writers in voicing our feelings regarding the new "work for hire" ruling
which was recently implemented without the regard or opinions of any of us who
will forever be affected by this copyright law.

As artists and songwriters, we believe that we should have the right and the op-
portunity to one day own the copyrights of works and creations that come from
within our selves.

Never have we considered any song we've written or recorded as a "work for hire"
for the label we choose to release this material. The record label is simply a vehicle
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to allow the public the opportunity to enjoy our creations. We are not employees of
these record companies. They gain from our efforts and that gain should not include
the right to own material that was not created by them or for them and for which
we have paid.

We respectfully request that this issue be reconsidered and reevaluated and that
those of us who are involved in the matters be consulted and allowed to contribute-
to" any decision making process.

Sincerely, MARTIE SEIDEL,
EMILY ROBISON,

NATALIE MAINES.

Ms. CROW. This amendment, in our estimation, truly undermines
what the architects of the copyright law intended. I was raised to
believe America was based on the importance of ideas and the free-
dom to see dreams through. It was founded on hard work and the
encouragement and nurturing of creativity. To let the looming pres-
ence of large organized special interest groups, working on behalf
of film and recording companies, control the fate of the artist com-
munity is alarming. In the most eloquent words of Timothy White,
who is a writer for Billboard magazine and my good friend, "It is
a small change in terms of the number of words in the statute, but
it is a very big change by potential implications when the heirs of
recording artists discovery they don't have a legacy they might
have enjoyed."

As you are aware, the designation of a sound recording as a work
made for hire has severe implications for recording artists. The
most serious consequence is that featured artists are no longer con-
sidered the author of the sound recording and thus are denied the
right of termination under the Copyright Act, which is granted to
all other authors. I am not going to debate the benefits or the

shortcomings of being contracted to a record label. I think my role
today is to talk about what it means to be the author of a sound
recording.

If anyone in this room sat in a recording studio, you would see
that the artist featured on a sound recording functions as the au-
thor of the work. Without the creative vision of that featured artist,
there would be no sound recording. To legislate that the record
label should be recognized and credited as the author of the sound
recording undermines what I feel the framers' intent of the Con-
stitution was.

I am the author and creator of my work. Although I appreciate
my record label's advice to me, they by no means tell me what to
do on my records. For the most part, we work best that way.

I am sure that I share a similar history with my fellow musicians
in that a lot of hard work and a lot of years went into my craft
even before I was allowed the opportunity to record an album. I
grew up in Missouri in a small town and was raised by two people
who were amateur musicians who had a strong appreciation for
music. I received my degree from the University of Missouri in
classical piano. I taught school in the public school system in St.
Louis, music elementary.

I played in bands from the-time I was 16 on. I worked in a re-
cording studio. I was a side musician. I was a background singer.
I wrote songs that got covered by other artists. Then I finally had
the opportunity to obtain a record contract. So you can see the jour-
ney begins long before a contract is signed.
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This brings me to my point that we, as artists, are not commis-
sioned by a recording com any to provide a specific work. Such as
in the case of Handel in the 8th century who composed the Mes-
siah. He was commissioned by the high courts. I am basically left
to my devices in creating a work. I choose what the sound should
be by choosing and working closely with a producer, or in my case
I produce my own material. I choose the musicians, the engineers,
the studio all based on what it is I am striving to express artis-
tically. But the most important factor is that I pay for the record-
ing of my albums and a portion of the marketing of the album out
of my own royalties, as do all other recording artists.

This is where we, as authors of our own work, differ from the
film industry. Comparisons with regard to the work for hire
amendment have been made where it is necessary to treat films as
a work made for hire to avoid issues of authorship. The record
business is different than the film industry in a fundamental way.
In the film industry, the studio pays the production costs, they hire
the director, they hire the actors, they come out with a product
that they have hired to be fulfilled, and then they own the film.
The cost of the production is never charged back to the creative
contributors.

In the record industry, as a recording artist I do not receive a
fee for making an album. I may receive an advance to cover the
cost of the recording process, which I am responsible for paying
back in full. In other words, I don't receive a dime from the sale
of my records until I have paid for all the costs incurred during
production up to the point of distribution.

In short, the sound recording artist is not only the author but is
also the person in charge of all facets of production up to the point
of distribution. We give the record labels our work to exploit for 35
years. Like other authors, we should be able to reclaim our work
as Congress intended.

And I want to acknowledge that I am extremely grateful to be
in the position of being in a line of work that I love, and I am one
of the lucky ones to have success. But I am here to represent all
recording artists at every label that even the least visible artist
may regain his work and benefit from the sweat of his labor.

I have aspired to follow in the troubadour tradition of Guthrie
and those that believe that music can change the way people think,
can inspire people to be a part of something, can give hope to hard-
working people. But I would not like to wind up like him with very
little to show for his hard work and no legacy simply because he
was not allowed to own his own recordings. Is this what we are
really returning to?

In conclusion, Mr. Chairman and committee members, I appre-
ciate your taking this into consideration.

[The prepared statement of Ms. Crow follows:]

PREPARED STATEMENT OF SHERYL CROW, ARTIST, ON BEHALF OF AMERICAN FEDERA-
TION OF TELEVISION AND RADIO ARTISTS, AMERICAN FEDERATION OF MUSICIANS,
AMSONG, ARTIST COALITION

Good morning, Chairman Coble and members of the subcommittee. My name is
Sheryl Crow and I am a recording artist. On behalf of my fellow artists, I wish to
thank you, Mr. Chairman, for calling this hearing today so that we may express our
concerns with the work for hire amendment.



73

rd like to take a moment to acknowledge those artists who have come to Wash-
ington to attend this he I am also accompanied by letters from artists unable
to attend the hearing today but who would like to have their voices heard.

I am here today to ask the subcommittee to repeal the work for hire amendment
and to restore to recording artists our rights as authors of our work. As you are
aware, the designation of a sound recording as a work made for hire has severe im-
plications for recording artists. The most serious consequence is that featured artists
are no longer considered the author of the sound recording and thus are denied the
right of termination under the Copyright Act, a right granted to other authors. This
surely can't be what Congress intended. .

If any of you sat in on a recording session, you would see that the artist featured
on a sound recording functions as the author of the work. Without the creative con-
tribution of the featured artist, there would be no sound recording. To legislate that
the record label should be recognized and credited as the authorf of the sound re-
cording undermines the framers' intent of the Constitution and goes against my
good Midwestern common sense. I am the author and creator of my work.

I am extremely grateful to be in the position of being in a line of work I so love.
As the committee deliberates this important issue, I think it might be helpful if I
describe the process by which I and other music artists author our sound recordings,
for the journey begins long before the recording contract is signed.

Music has been a part of my life for as long as I can remember. I grew up in
a small town called Kennett, Missouri, about a hundred miles from Memphis. My
mother, who still teaches piano and my father, a lawyer and trumpet player, raised
me to appreciate all kinds of music and to never fear the challenge of pursuing my
dreams of becoming a musician. I went on to study music at the University of Mis-
souri, where I received my degree in piano performance and music education.

While teaching music in the St. Louis school system, I began playing in local
bands. I also began working in a local studio as a jingle singer for commercials. Be-
fore I obtained my recording contract, I worked as background singer, side musi-
cian, and wrote songs that were recorded by other artists. After many years of writ-
ing my own songs and playing any place that would have me, I finally was offered
a recordin* contract. As you can see, the creative work that goes into making a first
album begins long before the record contract is ever obtained.

Because I am a recording artist and not commissioned by a recording company
to provide a specified work, (as in the case of the 18th century composer, Handel
and his wonderful composition, The Messiah, which was instructed to be written by
the high courts), I am basically left to my own devices when it comes to creating
a work that best represents what it is I am trying to express in my work and in
my life. I figure out what songs I want to record. In almost all instances, I write
or co-write my own material, however, I have been known to record the odd Bob
Dylan tune.

Although songwriting can be the most rewarding part of the process, it can also
be extremely time consuming in what is always a demanding schedule of appear-
ances, concerts, and other work. A song can take hours, months, sometimes years
to write and the demo process, in which the basic sketch of the song is recorded,
often precedes the actual recording process.

For artists who do not write their own songs, there is a similar process of collect-
ing songs from songwriters that the artists would like to record. Artists may look
at over a hundred songs before choosing the ten or fifteen that inspire them.

Continuing on with my process, next there is pre-production. After I have com-
posed the songs that will appear on the recording, I try to define how I want the
album to sound. In my own process, I envision the album as a movie, with a begin-
ning, a middle, and an ending. I try to bring a look and a feel to the recording that
will take the listener on a journey. Because I produce my own records, I am basi-
cally the captain of the ship and ultimately, the decision-maker, I must als6 decide
what musicians I want to perform on each song, given the desired sound I want to
attain, what engineering staff to implement my sonic vision, what studio will be ap-
propriate, (in my situation, I own my recording equipment which is set up in my
home studio), and how much money I want to spend. The cost is very important
because I pay for the recording of my own albums and a portion of the marketing
out of my royalties.

The third stage is the actual production. This part of the process is perhaps the
most difficult but also the most exciting. This is where I translate my wsion for my
music into a quality recording. To accomplish this, I communicate with and direct
the engineer and the musicians. (In the case of an artist who does not produce bim-
self, he will have hired a producer to facilitate the process of capturing his vision,
as the artists, on the recording. The producer would have been chosen with the art-
ist's vision in mind and follows the creative lead of the artists.) The studio schedule
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me to work eighteen-hour days to stay within the budget.

The fourth stage of the recording process is post-production. Once the songs are
recorded and mixed, I choose what songs will be included on the album and what
the album will be titled. I then deliver the master tapes, completed, fully edited,
and ready for manufacturing.

It has been argued that the work for hire amendment was necessary to clarify
who is the author of the sound recording. There is no confusion in the record indus-
try as to who creates the sound recording. It is the featured artists. A sound record-
ing is the final result of the creative vision, expression and execution of one per-
son-the featured artist. And, although the artist may respect the fine folks' opinion
at the record label and may even solicit advice from them, they are, by no means,
involved in the process of defining the music. Furthermore, any claims to the au-
thorship by producers, hired musicians, background singers, engineers would be
false.

Comparisons, with regard to the work for hire amendment, have been made to
motion pictures where it's necessary to treat films as work made for hire to avoid
confusion over the issue or authorship. The record business is different than the
film industry in a very fundamental way: financing. In the film industry, the studio
pays the production costs. The creative collaborators for a movie'the writer, director
and performers-are generally not responsible for the costs of the production and
receive fees from the studio for their contribution. They are hired by the film com-
p any to get the desired film made and once completed, the studio owns the film.
The costs of the production are never charged back to the creative contributors.

As a recording artist, I do not receive a fee for making an album. I may receive
an advance to cover the costs of the recording process, which I am responsible for
paying back in full. The costs are deducted from and or recouped from my share
of royalties. I do not receive a dime from the sale of my albums until I have paid
for all costs incurred during production. I pay for the record--not the label.

In short, the sound recording artist is not only the author, but is also the person
in charge of all facts of production, up to the point of distribution. We give the
record labels our work to exploit for 35 years. Like other authors, we should be able
to reclaim our work as Congress intended.

In Timothy White's most eloquent article in the May 20 issue of Billboard maga-
zine, Mr. White states, "It's a small change in terms of the number of words in the
statute, but it's a very big change by potential implications when the heirs of record-
ing artists discover they don't have a legacy they might have enjoyed. . . . Noah
Webster, the father of American copyright, felt it was so compelling to protect his
work against contemporary and future claims that he rode from state to state to
plead his case for copyright.

In conclusion, Mr. Chairman and distinguished committee members, I ask that
ou repeal the work for hire amendment and allow recording artists to negotiate

with the recording industry to reach an agreement that is fair to all. Thank you.
Mr. COBLE. Thank you, Ms. Crow.
Mr. Greene?

STATEMENT OF MICHAEL GREENE, PRESIDENT AND CEO OF
RECORDING ACADEMY, NATIONAL ACADEMY OF RECORD-
ING ARTS & SCIENCES, INC.
Mr. GREENE. Good afternoon, Mr. Chairman and members of the

committee.
I want to thank you for the opportunity to appear here today to

discuss this issue. If you are not told every single day by the cre-
ative community how much we appreciate your work on behalf of
the protection of intellectual property rights in the past and your
role in keeping, creative artists whole, on behalf of all of us thank
you very, very much.

Mr. COBLE. Thank you. I appreciate that.
Mr. GREENE. Let me take this moment to explain why I am testi-

fying here today. The Recording Academy is a non-profit, 16,000
rank-and-fie musician group that also includes songwriters, pro-
ducers, and engineers representing diverse musical genres as clas-
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a lot of folks under it that don't agree on everything. While we are
best known for producing the Grammy Awards, we are also a
staunch advocate for the creative music community on issues in-
cluding music education in our schools, archiving preservation,
mentoring, and American cultural enrichment.

My greatest legacy, I guess, is that I am the son of my father,
who was a big band leader in Atlanta, Georgia. As a recording art-
ist myself and growing up in that home with musicians all over
that house, I will tell you that the frequent collision of art and com-
merce in the rough music seas as we go about developing our
dreams and our craft can be very, very difficult. The life of a re-
cording artist is no doubt inspired. It is also very treacherous at
the same time.

There is no salary, no pension plan, no 401(k) program, no health
benefits. These singers don't even enjoy the rights that songwriters
are provided from radio, television, or live reproductions of their
vocal interpretations. A royalty that to late Frank Sinatra and
Sonny Bono advanced tirelessly. The fact is that after the recording
companies have finished mining their talents, the only thing they
are left with really is their recordings.

Now with the passing of this amendment, even that has been
snatched from them, rendering their children and other heirs pow-
erless to be able to take advantage of their family's recorded legacy.
I think that is simply unacceptable.

You may be surprised to know, as Sheryl said, that every penny
the record label spends on behalf of the artist-whether it be for
recording, marketing the album, touring packaging, or music video
expenses to help promote it-is 100 percent recoupable. The artist
must pay all of it back.

The labels demanding the ownership of our artist masters after
35 years is much like you or I going to a bank, obtaining a mort-
gage, paying off the mortgage, and then the bank takes ownership
of the property again. It is simply absurd.

The Recording Academy unequivocally believes that Congress
should go back to the nine categories of work for hire instead of the
ten, because if left to stand the new amendment will have a
chilling, detrimental effect on recording artists, who are the con-
stituents we represent today.

We, unlike any other music industry organization because of the
diversity of our membership, are qualified to offer you and your col-
leagues, Mr. Chairman, an informed perspective that you might not
obtain from the representatives of the multinational recording con-
glomerates, who for the most part are owned by foreign corpora-
tions. I know that the work of this committee and the Congress is
to vigorously protect the interests of our citizens in the Republic,
but this amendment transfers copyrights away from many U.S.
citizens, such as royalty artists, and puts them permanently in the
hands of these foreign conglomerates who control over 90 percent
of recorded music in U.S. companies.

These companies, such as Japan-based SONY Music, the Ger-
many-based Bertlesman, the United Kingdom-based EMI, and the
Canada-based Seagrams--which owns Universal Music, the largest
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record company in the world-I just don't believe that is in the best
interest of any of us.

Contrary to the statements made by the labels, the addition of
this new category is a major substantive change, as we have heard
this morning, that should have required extensive deliberation and
debate. Not one organization which represents the rights of artists
was consulted, nor were any of the artists you see here before you
this morning even notified. We at the Academy have had many art-
ists tell us that they feel particularly bruised by the passage of the
new law.

One artist, who feared retribution by her label if she appearedhere this morning, told us in confidence that after toiling for the
record company, delivering many albums under a largely onerous
recording contract, weighted heavily in favor of the label, she felt
there might be some light at the end of the tunnel. She would be
able to get her recordings back because under the Copyright Act
they would revert to her in the future. But her hopes have been
dashed by this amendment that requires future works to remain
the property of the record company in perpetuity.

These companies and their representatives would have you be-
lieve that the new law is set aside and that every creative partici-
pant on the album-the producer, the arranger, the engineer, and
each background musician and vocalist-would claim co-author sta-
tus under the copyright law, each with an equal right to authorize
the commercial use of that recording. Thus, argue the record com-
panies, terminations would be messy, confusing, and chaotic with
multiple parties claiming ownership of the work.

I have headed up over 10 recording studios and produced armies
of musicians over my career and I will tell you that this so-called
chaos theory the recording companies are advancing is merely con-
fetti being tossed into the air to hide the reality.

All non-featured performers, such as side musicians, backup
singers, and engineers are hired to work on a song with a contrac-
tual understanding through industry standard agreements that
their contributions are made without claims of authorship. This
has been the standard practice forever, and anyone who has con-
tracted, recorded, or produced a record certainly knows this.

In conclusion, it is important to note that prior to the amend-
ment an artist could always take some solace in the thought that
after a finite period of time his or her treasures-those sound re-
cordings which embodied his or her heart, soul, and spirit-would
some day be subject to reversion and made available to his or her
children and other heirs as part of their estate. But the new
amendment has extinguished those embers of optimism. And it -is
up to you, Mr. Chairman, and your colleagues to rekindle that hope
and return ownership of the sound recordings to the artists and
their families where they rightly belong.

Thank you very much.
[The prepared statement of Mr. Greene follows:]

PREPARED STATEMENT OF MICHAEL GREENE, PRESIDENT AND CEO OF RECORDING
ACADEMY, NATIONAL ACADEMY OF RECORDING ARTS & SCIENCES, INC.

Mr. Chairman and Members of the Subcommittee:
Thank you for the opportunity to appear here today to discuss with you the recent

amendment to the work made for hire provisions of the Copyright Act, the activities
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of the National Academy of Recording Arts & Sciences, and how the recent passage
of the amendment to Section 101 impacted not only the members of the Recrding
Academy, but every member of the creative music community.

The Recording Academy is a non-profit organization comprised of more than
15,000 rank-and-file music industry professionals. These professionals include,
among others, artists, songwriters, producers musicians, apd engineers represent-
img such diverse music genres as classical, bluegrass, jazz, polka, rock and rap.
while we are perhaps best known for our annual awards ceremony and telecast, the
GRAMMY Awards, the Recording Academy is also a staunch advocate for the cre-
ative music community on a number of fronts, including music education in our na-
tion's schools, archiving and preservation, and cultural enrichment, such as support.
ing governmental funding for the arts.

Recogniziug the number of important witnesses appearing today, I will make Yny
comments brief, and foeus them on the detrimental impact that the 11th hour inser-
tion of an amendment to the Omnibus Budget Bill which added the phrase "sound-
recordings" to the Copyright Act will have on the creative music community.

The Recording Academy unequivocally believes the new amendment should be re-
pealed pending further study by Congress, and hearings on this matter should be
scheduled as soon as possible after repeal. We believe this in part because of the
lack of full discussion and debate which should have preceded the passage of the
amendment, and in part because of the detrimental effect it will have on recording
artists.

But despite our strong position on the subject, we are somewhat conflicted about
our appearance here today.

Our organization is comprised of several strata of the creative and technical com-
munity within the music industry. The Academy's constituency is recording artists,
songwriters, musicians, producers, engineers and other professionals in the indus-
try. As a result, it would be disingenuous for us to propose that in every instance
the perfo -, ier or producer can enjoy the benefit of termination rights under the
Copyright Act.

But what I am here to say is that the Recording Academy, unlike any other music
industry organization, is uniquely qualified because of the diversity of our member-
ship, to offer you and your colleagues, Mr. Chairman, an informed perspective that
you might not obtain from th#. representatives of the multi-national recording con-
glomerates who, for the most part, are owned by foreign corporations.

We are here today to ensure that Congress is informed so that a conscientious
and fair debate will ensue. To date, such a deliberative and fair debate has not oc-
curred. The performers and those representing performers were shut out of the proc-
ess when Section 101 was amended last year. Quite simply, no one consulted or took
into consideration the interests and points of view of the performers.

By the time the industry noticed the addition of sound-recordings as a 10th cat-
egory to definition Number Two of works made for hire under the Copright Law-
in an amendment buried within an unrelated Satellite Home Viewer Improvement
Act-it was already embedded in the Omnibus Bill's conference report. And at this
point, the bill had already been through all the compromises and negotiations that
are part of the legislative process. It's ironic that with all the debate on the bill's
other provisions no one consulted the creative music community on this one.

As you undoubtedly know, Mr. Chairman, a work-for-hire can arise in one of two
ways, both of which are described in Section 101 of the 1976 Copyright Act. The
first way is through definition Number One: the classic employer-employee relation-
ship scenario. All. works created by employees as a part of their duties for the em-
ployer become works for hire and are automatically owned by the employer. Defini-
tion Number Two is not so straightforward, however, since it applies to non-employ-
ees or independent contractors. These persons can only create works for hire when
they sign a written contract and when the written contract contains the words
"work-for-hire" and, most importantly, where the work being created fits into one
of the categories listed in definition Number Two.

Prior to this amendment, definition Number Two did not include a category for
sound recordings. Hence, independent contractor artists who signed contracts in
which sound r were described as works for hir did not give up the copy-
right ownership in teir works even when the contract language stated otherwise.

Case law supports the contention that if a type of work is not specifically men-
tioned in the law, then it cannot be a work made for hire (except, of course, for the
classic employer-employee situation). So without a substantive change in the law,
sound recordings could not be works-for-hire. Now, all of that has changed. There
is no ambiguity. The addition of the new category of sound recordings as works
made for hire is a major substantive change that should have required extensive
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deliberation and debate. Without such deliberation and debate, an informed decision
by Congress is impossible.

A substantive change of this nature, at the very least, alters the economic equa-
tion that underpins the artist's relationship with the record company and tilts the
balance even more in favor of the record company. At worst this change tosses out
long-established principles of copyright law that were fully debated and considered.

A repeal of the amendment, and a full debate is what we are calling for today.
While I am not here to discuss the dark-of-night method in which the amendment

made its way into law, and the fact that its author, Mitch Glazier, a House Intellec-
tual Property subcommittee staffer, who was later hired by the Recording Industry
Association of America-the lobbying group for the major record conglomerates that
stand to benefit the most from the new law-it is clear that the new law classifying
sound recordings as works-for-hire must be repealed. It is not a technical change,
nor is it one that merely clarifies a long-standing industry practice, as Glazier has
repeatedly remarked.

Moreover, contrary to assertions offered by the RIAA and others, the addition of
sound recordings to the list of works made for hire was not made necessary by an
amendment to the cyber-squatting provision added by Senator Hatch. That provi-
sion would have created liability for using, without permission, a living person's
name as a domain name with the intent to profit by selling the domain name. In
fact, there is another section of the bill which creates an exemption for using such
a name in connection with a copyrighted work.

Since the passage of the Copyright Act in 1976, the record companies have dem-
onstrated their insecurity over the status of works-for-hire by requiring the musi-
cians whose work they seek to exploit to sign documents declaring every sound re-
cording during the last two decades to be works-for-hire.

These contracts also typically state that if a court of law finds particular works
not to be "for hire" as stipulated by the copyright law, then the works are considered
to be assigned to the record company. This type of clause has almost invariably been
non-negotiable. Only very high-prestige artists would, on rare occasions, ever be
granted the right to re-acquire their sound recordings outside of the reversion provi-
sion of Section 203. Most artists have simply boh-, forced to sign these agreements.
The playing field, as usual, could not have been more tilted in favor of the record
labels.

Historically, record company lawyers have registered the songs of artists as
works-for-hire with the U.S. Copyright Office, which is why the Big Five record con-glomerates-speaking through the RIAA--continue to assert that the amendment tosection 101 merely "clarified" industry practice. However, for the most part, artists

are not aware of these registrations. Record companies do not provide the artist
with a copy of the copyright registration certificate, or notice thereof, therefore, it
is inconsequential that no artist has ever contested the registrations. And in any
event, a copyright registration is no more than a presumption, and one which can
be rebutted in court. The registration is not the determining factor as to whether
a work is or is not a work made for hire. Furthermore, the issue does not come to
fruition until 2013, the first year that a sound recording may statutorily revert to
the original author under the 1976 Act.

Copyright Office Register Marybeth Peters has said she views the amendment as
a substantive change cuse it adds a whole new category. And Mr. Chairman, the
Recording Academy wholeheartedly supports your statements to numerous media
outlets that Congress is supposed to hold hearings before passing legislation, not
afterwards.

If allowed to stand, the recent amendment will have major consequences for all
artists, songwriters, producers, engineers and other rank-and-file talent in the
music industry. Some industry observers have described the insertion of the amend-
ment as a preemptive strike by the record companies to further solidify their posi-
tion that the rights they have obtained to sound recordings are not subject to termi-
nation under the Act. But I'll speak more to that later.

We at the Academy have had many artists tell us that they feel particularly
bruised by the passage of the new law. One even remarked that after toiling for a
record company, delivering many albums under a largely onerous recording contract
weighted heavily in the favor of the label, she felt there was some light at the end
of the tunnel: She would be able to get her sound recordings back, because under
the Copyright Act, they would revert to her in the future. But those hopes have
been dashed by the prospect that future works will now remain the property of the
record company unless the new law is repealed.

One thing that may not be clear to the casual observer of the music industry
when discussing legislation that affects the rights of those in the music community,
is that the RIAA and the Recording Academy are not the same. We have different
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interests and constituencies. The RIAA predominantly represents the interests of
the five major record companies. The Recording Academy, as I have mentioned, rep-
resents the creative and technical community--the artists, the producers, the song-
writers and other rank-and-file members of the music industry.

As you are aware, the RIAA supports the amendment to Section 101. The Record-
inAcademy does not.

d it should be noted that this is not the first time that the RIAA has attempted
to trump the rights of recording artists through legislation.

Last year, the RIAA led the charge for new legislation that would have carved
out an exception in the Bankruptcy Law to make it more difficult for musicians to
declare bankruptcy. The record companies' desire to change the bankruptcy law was
based on their claim that some musicians were declaring bankruptcy as a way to
exit from existing recording contracts. Although musicians are more scrupulous than
the RIAA gives them credit, this notion on the RIAA's part is a result of how oner-
ous some recording contracts can be.

And the RIAA recently announced it will begin to collect royalties on behalf of re-
cording artists. In essence, the RIAA, with its record conglomerate membership, will
control the manufacturing, distribution, media placement of artists' works as well
as the collection of royalties.

The passage of the new amendment, the aforementioned bankruptcy law effort
and the establishing of a royalty collection business, are just a few examples of the
unmitigated power the record companies exert over the creative music community.

It also illustrates how some on Capitol Hill have become accustomed to relying
on the RLAA for an artist's perspective on certain issues. And while there are times
when the Recording Academy agrees with the RIAA, there are times when we have
different positions. As I have stated, the issue we are discussing today is clearly one
of the points on which we disagree.

This new law will likely further increase the ranks of destitute artists who either
failed to create that memorable blockbuster hit song or whose careers were not ef-
fectively marketed by the record label. It also impacts the successful artist whose
songs become standards and have a long industry life. By losing the right to obtain
control of their recordings and the future stream of income generated by the record-
ing, artists are being sent the message that they Pre -powerless against the big
misic conglomerates.

Clearly, the playing field between an artist and a record company is very unequal.
While a few artists are powerful enough to insist that ownership of their sound

recordings remain outside the work-for-hire position, the overwhelmingly vast ma-
jority do not have that power. With the work-for-hire provisions now altered, it will
be more difficult for even successful artists to negotiate to regain ownership of their
sound recordings and, even if they can, the term of the original transfer from artist
to record company will be longer as a result of this amendment.

New artists, those who do not yet know the value of their recordings and the very
people the reversion rights provisions were intended to protect, are particularly im-
pacted. They do not have the clout to negotiate favorable ownership provisions and
will lose control and ownership of their sound recordings for eternity.

No featured recording artist would ever entertain the notion that he or she works
for the record company, no more than a novelist would ever consider that he or she
works for a publishing company. It is simply a fiction to even contemplate that the
record companies conceive the artists' songs, performances, image, looks, etc., before
the featured artists walk through the record company's doors.

The facts are that featured artists often write the song, they write or supervise
the music arrangement, and they deliver the performance. For featured artists, the
record companies do little, if any, of the foregoing. All featured recording artists
know that in contracting with the record company they have, at a minimum,
partnered with the record company. No featured artist is an employee of the record
company.

And, as the Academy and music fans have observed over and over, many artists
see their careers typically take off during the first five years of their notoriety, only
to experience a decline in ensuing years. The decline sometimes results in them
being cast off by the record labels in favor of the next bi. thing.

The main purpose of the law giving artists the ability to recapture their works
in the year 2013, is to give them a so-called second bite of the apple. Prior to this
amendment, artists who signed unfavorable contracts, or artists who found them-
selves in the position where their original works were no longer being exploited by
the recipient of the original copyright grant, could exercise their termination rights.
They will be unable to do -this for future works unless the change to Section 101
is repealed.
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The record companies and their representatives would have you believe that if the
new law is set aside, then every creative participant on the album-the producer
the an-anger the engineer, and each background musician and vocalist-would
claim "co-author" status under the copyright law, each with an equal right to au-
thorize the commercial use of that recording. Thus, argue the recor companies, ter-
minations would be messy, confusing and chaotic with multiple parties simulta-
neously vying to exploit the work.

This "Chaos Theory" the record companies are advancing is merely confetti being
tossed into the air to hide reality: All non-featured performers, such as side musi-
cians, back-up singers and engineers, are hired to work on a song with the contrac-
tual understanding through standard industry agreements that their contributions
are made without claims of authorship. That has been the standard practice forever.

It is ridiculous to assert, as the record company representatives have, that the re-
cent change in the copyright law was necessary to address this issue. We believe
that the copyright law might need a much more narrow amendment taking into con-
sideration the nature of these side artists, producers, and other contributions.

Four of the 10 categories in the work made for hire section deal with textual ma-
terial. The book industry had these placed in Section 101 to protect them in very
limited instances, such as the creation of a translation.

Pre-amendment contractual understandings meant that featured artists could ex-
ercise their rights to terminate their record comp anies' ownership of the sound re-
cordings and become sole owners, giving them the right to sell their works to any
other entity.

This work-for-hire issue has actually been stirring for almost a decade in record
industry legal circles. I

An article published in the 1994 edition of the Entertainment, Publishing And The
Arts Handbook warned that "record companies must defuse this time bomb-that
is, the ability of artists to act on their rights-before it's too late" by lobbying for
a work-for-hire sound recording amendment to the Copyright Act. This further sup-
ports the premise that this is not a technical amendment. This is a strategic plan
that the record companies have been trying to advance for many years.

While the Recording Academy is not promoting this conspiratorial tone, we believe
that now is the time to address the many copyright-related concerns that will im-
pact the individual artists in the years ahead.

I am sure you have all heard, Mr. Chairman, the analogy that if a motion picture
is widely viewed as a work-for-hire, why then shouldn't a sound recording be held
to that same standard. We believe this is a specious comparison.

A film is a huge collaborative effort often involving hundreds of people. A record
company often only deals with one recording artist, who frequently writes, performs
and produces the work. For a record company to claim, simply because it gives an
artist an advance and puts up a little marketing money that it then owns in per-
petuity that artist's work and copyright, is a personal affront to all the creative
members of the industry, some of whom you see sitting around the hearing room
today.

The standard record agreement, as we all know it today, sets forth that all monies
advanced to the artist are recoupable from the artist's royalties. There is no guaran-
tee that the record company will effectively or seriously market the product, or that
the artist will be paid any benefits. The artist is usually committed to seven or more
albums with the same label, with the label being able to stop the process at any
time, and with the artist not having that right at all. All in all, this relationship
is patently unfair.

Record companies bill the artists for every penny spent; and any monies that the
co panies have expended are really just loans to the artists, "advances" as they are
cTledfn industry vernacuar. They are not one-time payments offered at specific
work intervals. The predicate of a work-for-hire relationship is that the individual
performing the work is paid a one-time fee-and one that's not recoupable. The hall-
mark of all recording contracts is that all monies paid to the artists are recoupable
by the record companies.

Therefore, the artist entitled to termination rights is being paid on the basis of
royalties due to him or her, royalties which many times do not exist because the
record company has not recouped its advances from sales of the artist's product. We
have all heard the horror stories of artists who have sold millions of albums, but

hiiti y t he record MI t theirprojects-are-still-in-the-red--and
the label has not yet earned its money back.

As the son of a Big Band leader and as a musician and recording artist myself,
I am all too aware ofthe frequent collision of art and commerce in the rough music
industry seas which all artists must navigate while pursuing their dreams and de-
veloping their craft. Record companies control every aspect of the artist's destiny-
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whether it's deciding how much money to spend on marketing an album, which song
to promote to radio stations, or in some instances, whether to release an album at
all.

Prior to the amendment to Section 101, an artist could always take some solace
in the thought that after a finite period of time, his or her treasures--those sound
recordings which embodied his or her heart, soul and sweat-would someday be sub-
ject to reversion and made available to his or her children and other heirs as part
of their estate. But the new amendment has extinguished those embers of optimism,
and it is up to you Mr. Chairman, and your colleagues to rekindle that hope and
return ownership o? the sound recordings to the artists.

Artists have very few tangible assets, and it troubles the Recording Academy that
the few assets that artists do have--copyright ownership of their works among
them-are being tossed aside surreptitiously without debate.

It has been said that artists are a fairly powerless group ainst the big record
conglomeratss and I would encourage all of you here today to ink about the artist
when deciding such earth-shaking legislation like a change in the Copyright Law.

Thank you.

Mr. COBLE. Thank you, Mr. Greene.
And thanks to all of you.
I think we are going to make the 1:30 deadline. In case we don't,

panelists, if members of the subcommittee have questions that we
do not get to ask you, I assume you all would be willing to respond
by mail.

Ms. Rosen, let me put two questions to you.
And folks, if you all could keep your answers terse, as well, be-

cause we are on a short time frame.
Ms. ROSEN. Short, but not terse.
Mr. COBLE. Ms. Rosen, does your group, the RIAA, work with

artists on any issues or activities?
Ms. ROSEN. Sure, Mr. Chairman. We have actually never said

that we represent the artists. We represent the record companies.
But my job is to find common interests with artists. Artists are the
life blood of the music industry. There is no question about that.
The work that we actually spend most of our time doing every day
has the inclusion and support of the creative community, and a lot
of it at the direction of the creative community on the Internet.

So there is a lot we are doing together. They are very high prior-
ities in that regard. That relationship is extraordinarily valuable to
US.

Mr. COBLE. Some have questioned, Ms. Rosen, that if record com-
panies are already confident that the collective works category of
works eligible for work made for hire status covered sound record-
ings, why was this amendment necessary?

Ms. ROSEN. That is the point, Mr. Chairman. It wasn't. We have
tried to make that clear. We didn't seek this change because we
thought it was necessary.

I am not defending the process, but it did come up in a reason-
able way and it was innocently enough determined to be relevant.

We are confident that the albums that are contracted for that
record companies are currently concerned with are collective works.

Mr. COBLE. Ms. Crow, is it your position that a sound recording
does not qualify as a work made for hire as a collective work?

Ms. CROW. I make an album which is inclusive. It contains
maybe 12 or 13 songs, which I look at as chapters. I do not feel
like it is a collection.

Mr. COBLE. I would be glad to hear from the attorney.



Ms. CROW. Let me just say that he has worked with many, many
artists over 30 years, so he is not just representing me.

Mr. COOPER. My experiences throughout the industry-I have
been in this industry over 30 years as a lawyer most of the time
on the artist side-by definition, I do not believe that a recording
is a collective work. If you look at the simple definition that is
exampled in the Copyright Act itself, it says that a collective work
is a work such as a periodical issue, anthology, encyclopedia in
which a number of contributions constituting separate and inde-
pendent works in themselves are assembled.

I don't think that a recording falls into that category at all. When
an artist goes into a studio to do their recording, they are doing
it in the form of a book that has lots of chapters to it. It is no dif-
ferent than a book with a lot of chapters. And certainly a book by
itself is not a collective work unless you take parts of this book and
assemble it with parts of another book and assemble it with parts
of another book.

So it is our belief that a recording that is done by an artist who
goes into the studio, does this, and comes out with a finished prod-
uct ia not a collective work.

Mr. COBLE. Thank you, sir.
Professor Goldstein, some groups have argued that the boiler

plate language in recording contracts describing the sound record-
ing as work made for hire is meaningless because it is actually a
grant or a license. What say you to that?

Mr. GOLDSTEIN. In the context of works for hire, Mr. Chairman,
the act under clause 2 has three requirements. One is that the
work fall into one of the specified categories. Another is that the
contract be signed by both the creative artist and the commission-
ing party. And the third is that the contract designate the work as
one made for hire.

The legal consequence, then, of using the term work for hire in
that kind of agreement is to meet the third statutory requirement.

Mr. COBLE. Thank you, sir.
Professor Hamilton, I think you imply-or perhaps you say-that

it is unconstitutional for the Congress to create options for parties
to specify authorship of a work.

Ms. HAMILTON. It is unconstitutional for Congress to designate
as an author someone who is not the creative person, especially if
their sole contribution is to commission a work.

Mr. COBLE. Let me try to beat the red light.
Let's assume that featured artists would contend that back-

ground musicians and producers can agree to waive their author-
ship- in a work. If authorship recognition is a constitutional require-
ment, is it therefore unconstitutional for courts to enforce those
agreements?

Ms. HAMILTON. The question in the agreement, as I understand
it, is whether or not the subsidiary artists are making a substantial
enough contribution to constitute the kind of creative contribution
and original contribution that the Constitution requires to make it
copyrig table.

Where the individual contributions are insufficiently original
standing by themselves to constitute a copyrightable work, and
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therefore the author, for all intents and purposes, is the featured
artist that is putting together the work.

Mr. COBLE. The red light appears.
The gentleman from California?
Mr. BERMAN. Thank you, Mr. Chairman.
And to the panel, your comments were in a way too short, but

understandable in the context of the process and very helpful and
useful.

Part of why I thought this was technical at the time is I mixed
it in my own mind with the notion of a motion picture as a work
for hire because it is a collective work-perhaps a collaborative
work and a collective work I got mixed up in my own mind. But
the issue of whether or not this is a contribution to a collective
work-is it a collective work because it is using an album and
there are 10 different works, as Jay Cooper said, chapters in a book
perhaps, or is it a collective work because a collection of people-
a recording- artist, musicians, a producer, sound engineer-.all get
together and put their skills together to produce a sound recording?
Could a couple of you real quickly try to address that? Maybe one
from this side of the table and one from that side of the table.

Mr. GOLDSTEIN. Mr. Berman, I think you have it exactly right.
The definition of collective works under the statute includes a work
such as a periodical, et cetera, in which a number of contributions
constituting separate and independent works in themselves are as-
sembled into a collective whole. Typically, chapters in a novel, par-
ticularly a mystery novel or thriller, will not stand on their own as
works of art.

The difference would be in the case of a true collective work you
have works that are separate and independent of themselves--cuts
on a record, an anthology of short stories to take another exam-
ple-that would make a collective work.

Ms. HAMILTON. I don't think that is quite an accurate way of un-
derstanding the legislative history behind the collective works pro-
vision. The collective works provision was intended to accommodate
the rights management of works like encyclopedias where there is
a stable of authors who are providing individual pieces that are
then brought together by another entity. It is much more efficient
to have that one entity control all the copyrights.

That is to say that a Christmas album may well be a collective
work.

Mr. BERMAN. Let me interrupt because I understand that point.
You concede that there are some sound recordings which are collec-
tive work. Therefore, when there is a contract for work for hire it
should be viewed as a work for hire because they are authorized
by the statute.

But then go back to that other thought. It is a collective work
because a collection of song iters, musicians, sound engineers are
all-unless it is an a capella song with no

Ms. HAMILTON. It is not that a "collective work" is a collection
of individual creative contributions. It is a collection of distinct
copyrightable works. That is the key. And the Commissioner is re-
sponsible for gathering them together. All the examples we have in
the statute, and in my testimony-a Christmas album or encyclo-
pedia- -don't begin to look like the kind of sound recording that an
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album is. Under the legislative history, you can be certain albums
were never discussed.

Mr. COOPER. I just want to point out that we have to go to the
contract. We have to go to the contract that Ms. Crow and most
artists sign. And in that contract, it says to Ms. Crow, "You will
deliver this album. We are going to pay you in advance. You pay
for all the recording costs. If you exceed the advance, it comes out
of your pocket. You will hire the producer. You will hire the musi-
cians. You will hire the studio. You will hire the engineer. You will
hire the mixer. You will hire all these people."

So Ms. Crow or other artists of that nature-that is what they
do. They go ahead and retain all these services and they deliver
then a final product to the company. It is not the company that is
hiring all these people. It is not the company that goes out and con-
tracts with the producer.

Mr. BERMAN. But hiring isn't the test because that is only prong
one. Prong two is not hiring, right?

Mr. COOPER. She goes out and engages all these people to work.
So if there is a work for hire at all, it would be by the artist be-

cause the artist is engaging everybody that is concerned with the
recording and not the record company.

Mr. BERMAN. I will come back.
Mr. COBLE. We are going to try a second round, if time permits.

As you can see, questions are abounding. -
The gentlelady from California, Ms. Bono?
Ms. BONO. Thank you, Mr. Chairman.
Mr. Greene, could you please explain the difference between your

organization, NARAS, and RIAA.
Mr. GREENE. Our 16,000 members are creative and technical.

Ms. Rosen's organization represents the recording companies. To be
a member of our organization, you have to have six recordings out
that on the back of that recording it says you were the producer,
songwriter, engineer, musician, or whatever. So there is a big dif-
ference in terms of the creative and technical community versus
the label community.

Ms. BONO. Wouldit be fair to say that your organization as well,
has not represented artists until after the fact? I know there is a
lot of talk now-and I wholeheartedly agree with the necessity of
artists having some sort of representation here in Washington, but
up until this, you were not involved either. Correct?

Mr. GREENE. We have had an office here for 3 years, but we are
not active in lobbying. Yesterday was a good example.

We had a big press conference about our Leonard Bernstein Cen-
ter with the Secretary of Education. So we are here doing more cul-
tural things, typically. But because this represents our constitu-
ency, this is an issue we felt we should address.

Ms. BONO. And then would you clarify how this amendment is
different, perhaps, for older recording artists and those who never
enjoyed significant revenues in recordings when originally re-
leased?

Mr. GREENE. I think Mr. Berman said it pretty well regarding
the second bite. Remember that the recording industry is a pretty
tough place when you are 40, 50, or 60 years old. Other than Tony
Bennett and a few other folks who have found success late in their
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life, really the only thing that remains for them is the recording.
I think one of the reasons I am so passionate about this is I want
to preserve that right for these individuals who aren't out there
selling 3 million records like Snoop Doggy Dogg. That is very, very
important, especially if you have spent time with older musicians.

Mr. Berman is working with us to try to build retirement homes
for older musicians. I will tell you that many of them don't have
any money at all.

Mr. BERMAN. And politicians.
Ms. BONO. Older politician's home, he said? [Laughter.]
Also, can you clarify the cost -of recoupable advances? To me, just

listening to you all talk about it, it almost sounds like indentured
servitude to me. Do the labels encourage artists not to go beyond
a certain point? To bring up a personal instance-and I know she
will kill me-but Chastity Bono had an album out and I believe she
spent up to $1 million getting this album out. Does someone try to
rein them in and say, "You are a new artist. Stop at $100,000"? Or
are they encouraged to keep on going because the labels have little
to lose?

Mr: GREENE. No, the labels are our partners in this. I think it
is a terrible thing for anybody to intimate that the labels don't
want you to recoup just as quickly as the artists want to recoup.
I have never found a situation where a label was anything other
than the ally in trying to make sure it was as efficient and. cost-
effective as possible.

Ms. BONO. Ms. Crow, do you want to respond?
Ms. CROW. I would agree with that. They definitely don't send

you out to spend a lot of money that they are not going to make
money on. For the most part, you have people around you who are
trying to facilitate your process so that you don't wind up with a
product that never sees the light of day and winds up being a tax
write off for a major corporation. And I think that when a record
label signs you they have hopes and dreams for you just like you
do, for the most part. It just so happens that most artists feel that
record labels make so much more money than they do if there is
success being celebrated.

Ms. BONO. But in effect the record companies are not totally de-
mons.

Yesterday, we had a hearing in the Small Business Committee
on music on the Internet and Chuck D was one of the witnesses,
so it was sort of a different perspective altogether.

So the record labels do serve a very positive role also for the arti-
san guiding them and protecting them, too. Correct?

Ms. CROW. I have had a really positive experience with my origi-
nal record label, which was A&M and now with Innerscope. I think
the record industry is changing so rapidly and has a lot of people
in fear. There are people who have had very negative experiences
with the recording labels. I have to say-and I am going to have
to be honest-even though I have had a wonderful relationship
with my own recording labels, it takes a very, very, very long time
as an artist to ever see any money. I had sold maybe 3 or 4 million
copies of my first record before I ever saw any money.
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You are allowed to audit your record label. You know they are
making the money. So-there are hard feelings. There is no denying
that.

And then there are artists who never have the Success that I
have had-which is something I talked about earlier-who are
counting on being able to have the rights of their recordings. Those
are the people I am equally as interested in.

Ms. BONO. Thank you, Mr. Chairman. The red light is on. I
thank you for the time.

Mr. COBLE. Thank you, Ms. Bono.
The gentleman from Michigan, Mr. Conyers?
Mr. CONYERS. Thank you, Mr. Chairman.
I apologize to the witnesses. I have been on the Floor working

on another matter, and I missed this valuable testimony.
I want to compliment all of you. I think this has been perhaps

the most precise inquiry into the industry that has happened. And
obviously many of the questions that are coming are really in an-
ticipation of what we do about the provision that has been inserted
without the knowledge of most people in the Congress and in the
industry itself.

I am trying to figure out whether the RIAA, Mr. Greene, has
ever sought the change that has brought us all here today before
from either the artists or the Congress, in your view.

Mr. GREENE. I don't think formally they- have.
I will tell you that for years they have been registering the copy-

rights. If you ask 95 percent of the artists if they knew that that
was going on, that they were making claims on those and had it
in their minds that those were going to be claims in perpetuity,
their jaw would drop and they would be very, very confused by that
process.

Mr. CoNYERs. Ms. Rosen, has the RIAA ever sought this change
from either the artists or the Congress?

Ms. ROSEN. No, sir.
Mr. CONYERS. Professor Hamilton, do you have the impression

whether Congress, when negotiating the Copyright Act or the work
made for hire provision, ever considered including sound recordings
as works made for hire?

Ms. HAMILTON. No, they did not. But we need to understand that
when the 1976 act, and in particular the work made for hire provi-
sions, were drafted, Congress delegated all the decisionmaking to
the industries and told them to go negotiate and to come back with
done deals. When the done deals came back, Congress put its rub-
ber stamp on them. So this is the first time that I know of in which
there has been deep investigation by the Congress into actually
what the work made for hire provisions require and what they re-
sult in. -

Mr. CoNYERS. Did you want to add anything to that, Mr. Gold-
stein?

Mr. GOLDSTEIN. Thank you, Mr. Conyers. Yes, I would.
First, I think it entirely mischaracterizes what the reform proc-

ess was like starting in the early 1960's through 1976. There were
intensive discussions between the Copyright Office, members of the
subcommittee, the precursor to this subcommittee, as well as in-
dustry representatives who were negotiating resolutions.
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I quite agree with Professor Hamilton that sound recordings
were not discussed. One reason for that might well be that sound
recordings weren't protected under the U.S. Copyght Act until
1972, and I think it was about-1965 when the qualifying commis-
sioned works specially had been identified. No works were added
to the category after 1965. .

One could infer from the historical record for that reason that be-
cause sound recordings weren't around, and had no reason to be at
the table, when these categories were being listed-sound record-
ings were around, but they were not protectable as copyrighted
works at that point-that may be a reason they were excluded.

Mr. CoNYERS. Did you have any other feelings about this, Profes-
sor Hamilton?

Ms. HAMILTON. I wanted to just reinforce that Professor Gold-
stein was talking about an efficiency mechanism and an economic
mechanism regarding work made for hire. But really what work
made for hire is about is Congress' decision as to who holds power
over these works. This is all a decision about where to draw the
line of power, and that is really how the policy mix has to be de-
cided by this committee.

Ms. ROSEN. Congressman Conyers, could I respond to that?
Mr. CONYERS. Yes.
Ms. ROSEN. I am sorry. I just can't keep listening to Professor

Hamilton disparage the work of one of my mentors, Peter Rodino,
and Congressman Kastenmaier and others who spent years evalu-
ating the relative merits of the copyright system.

I think that there is no question, just on the bigger picture, that
the 1976 Copyright Act has now produced the most significant
wealth of intellectual property in the world, the most creative in-
dustries, the most significant creative community, the wealthiest
artists, the wealthiest companies. This is-America's number one
trade export.

Mr. CONYERS. But now the companies are all out of America
now. What about that? The four biggest ones aren't even in the
country.

Ms. ROSEN. The contracts, the artists, the creative output is here.
The money is here.

Mr. GREENE. The catalogs are elsewhere.
Mr. CONYERS. We have a little diversity here. They are buying

into our system, it seems to me, and are eating our plate. It isn't
even American companies anymore, which is a little bit disturbing,
considering the kind of issues we deal with.

Mr. COOPER. There is one, Congressman, and that is Warner
Brothers.

Mr. CoNYERS. Right.
Thank you, Mr. Chairman.
Mr. COBLE. Thank you, Mr. Conyers.
Mr. Cooper, I didn't hear your last comment. What was that?
Mr. COOPER. I said there is one company that is American

owned, which is Warner Brothers.
Mr. COBLE. Thank you, sir. I didn't hear what you said.
Mr. Rogan, the gentleman from California?
Mr. ROGAN. Thank you, Mr. Chairman. And I thank all the wit-

nesses for their participation.
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I found all the testimony illuminating, which means that it just
leaves in a somewhat state of confusion, but with two law profes-
sors I guess that is what you get paid to do anyway.

Ultimately, for me the question really boils down to whether this
is substantive or technical change from last year. If it was sub-
stantive, then that raises a number of issues as to procedure and
whether it should be revisited.

Professor Goldstein, I want to first apologize to you. I was called
out of the room during the bulk of your testimony so I didn't get
to hear it, although I did have an opportunity to peruse your writ-
ten statement. But it was certainly my impression from at least the
written statement that you viewed the 1999 change as more tech-
nical rather than substantive.

Mr. GOLDSTEIN. I wouldn't characterize it as technical in the
sense of inserting a semicolon where a comma previously was in
the place. It does have substantive consequence, no question about
that.

The amount of the substantive consequence is what I question.
The fact that sound recording albums under the 1976 act as origi-
nally enacted could qualify under the 1976 act as originally en-
acted-and typically did qualify according to Copyright Office
records-as works for hire was the basis for that conclusion.

Mr. ROGAN. It was pretty clear from the Register of Copyrights'
testimony, Ms. Peters, that at least from the Copyright Office's per-
spective, they view this as a significant and substantive change
and will deal with it accordingly.

Was there anything about her testimony that caused a change of
perception, either 'from you, Professor, or from Ms. Rosen, or any
of the folks that are supporting the 1999 act?

Mr. GOLDSTEIN. There was one reference, or at least implication,
in the written testimony-I don't believe the oral testimony in-
cluded it-characterizing some judicial decisions decided about the
time of this amendment as holding that sound recordings could not
possibly be collective works that gave me occasion to reread those
decisions. I obviously had already read them, they are referred to
in my statement. I think the testimony's clear implication seriously
mischaracterizes the holding of those cases.

Mr. SHERMAN. Mr. Rogan, as I heard Ms. Peters' testimony, I
think she was acknowledging that sound recordings may well qual-
ify as collective works under the 1976 act, and she thought that it
could be considered a substantive change because, as the business
model for the industry changes, what were collective works-that
is, the primary mechanism of albums as a distribution medium-
may change. It could go to a singles market on the Internet. Then
this could be a substantive change for the future.

Mr. ROGAN. Ms. Crow, I couldn't help but listen to your testi-
mony. It sounds like because of the amount of commercial success
you have had your negotiating strength is probably-I don't want
to say unique because successful artists have that-I suspect that
is not the model for most people that are negotiating with record
labels.

Ms. CROW. I think the statistics are very low as to who succeeds
and how many people go on to actually have the kind of success
I have been lucky enough to have, although it is changing rapidly
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because of the Internet, obviously. It is going to change the role of
the record labels &nd also allows young artists who are unknown
to get their music out.

Mr. ROGAN. Feel free to weigh in on this, but I guess I should
direct the question to Mr. Greene.

In your position as a representative of a number of artists, for
those that don't enjoy the type of commercial success that Sherl
Crow has, at what point and in what venue do you think it would
be appropriate for that 35-year termination right not to vest? You
are not taking the position that everybody who signs a contract
should have that 35-year right irrespective of what the contract
says, are you?

Mr. GREENE. I really am taking that position. I believe that, as
Sheryl said, the preponderance of people in our industry-the art-
ists in our industry-have a very rough time. I know when I was
in college waiting for that recording contract, sending tapes to ev-
erybody and getting most of them sent back with rejection letters,
when that first contract came along I would have signed just about
anything. I think that is probably the case with pretty much most
of our artists today.

I agree that it is time for probably an international continental
congress on copyrights and artist royalties and all of these things.
Our organization and other organizations that represent artists are
looking forward as we enter this new digital age of coming up with
some ways to protect our copyrights and make life a little better
for the older music people because they deserve it.

Mr. ROGAN. Mr. Chairman, is that the red light?
Could I ask unanimous consent for 30 additional seconds? I just

wanted to ask one quick follow-up question?
I thank my colleagues.
My interpretation of Ms. Peters' testimony is that irrespective of

what the four corners of the contract may or may not say, the
courts appear to be looking at these on a case by case basis any-
way.

Mr. COOPER. There have only been approximately three cases
that have used the words work for hire. And those cases, while
they have said specifically that a sound recording is not a work for
hire, the substance of those cases would not give anybody great
help here. They just have mentioned it.

But what it is and what we have in here is virtually all artists-
with rare, rare exceptions, no matter what their statute-have
signed a contract that says it is a work for hire. But in that con-
tract-and all of them have it-they say "if for any reason we shall
not be deemed to be the author of those masters, then it is assign-
ment of copyright." And it says it in a number of places.

And here is another sentence, "You shall, upon a request, cause
to be executed and delivered to us transfers of ownership of copy-
right."

Mr. ROGAN. I don't want to cut you off, but my time is so limited.
What I was really asking was, Are the courts in fact viewing

these on a contract by contract basis? Does that offer a measure
of protection for the artist or the author, irrespective of what any
type of adhesion language might be within the contract?
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Mr. COOPER. It would except for this amendment that was
passed in November 1999. In other words, all three of those cases
were before the amendment in which they said that under the sec-
ond prong a sound recording is not a work for hire.

So what they will say after that-I would guess that they would
now say with the amendment that a sound recording is a work for
hire by reason of the amendment.

Mr. ROGAN. Mr. Chairman and my colleagues, thank you for the
dispensation. I yield back.

Mr. COBLE. wank you, Mr. Rogan.
The gentlelady from California, Ms. Lofgren?
Ms. LOFGREN. Thank you, Mr. Chairman.
This has been a very interesting and useful hearing. I wonder if

I could do something.
I don't want Mr. Scruggs to think that only people from North

Carolina like his music because I have a lot of Flatt and Scruggs
albums and I have loved them. Thank you for the entertainment
you have provided our family. [Applause.]

If I can ask the chairman's indulgence, I know that Ronnie
Spector is in the back. I love "Be My Baby." I don't know how many
other artists are here. Could we ask them just to raise their hands,
so we will know? Maybe the artists who are here could stand up.[Applause.]Mr. COBLE. If the lady would yield, I want to thank Ms, Lofgren

for doing that because I did not mean to snub the others when I
recognized Earl. I am delighted that Ms. Zoe is a blue grass fan.
But it is good to have the others in here. I enjoyed meeting with
Ms. Carter yesterday.

How about the other lady who stood up over here?
It is good to have all of you here. Thank you, Zoe, for recognizing

them.
Ms. LOFGREN. Thank you, Mr. Chairman.
Not only am I a fan of blue grass, I am a former fiddler-though

not a very good one, I must say.
I am wondering if I could ask all of the witnesses to do some-

thing. There has been a lot of discussion about the nature of these
contracts and the boiler plate contracts. After this hearing, would
each one of you provide to the committee an example of the boiler
plate that you have available to you that is most commonly used,
to the best of your knowledge, so that we could look at those con-
tracts. If there is no such thing, you could tell us that, too. But I
just think that would help inform us as to the nature of the busi-
ness.

Secondarily, I was very interested, Professor Hamilton, in your
constitutional analysis. Thinking about this whole issue, as a prac-
tical matter, if your theory is correct, wouldn't the rights of the cre-
ative author be transferred merely by an assignment of rights if
the courts were to find that apt? The end result, vis a vis the per-
former and the record company, would in the end be the same?

Ms. HAMILTON. No, it is not the same because of the termination
power.

Ms. LOFGREN. And that trumps the contract?
Ms. HAMILTON. The termination power cannot be contracted

away. An author or artist may try to contract everything away.-



There are contracts, in fact, which say that the artist is contracting
away their termination rights. Such a provision is not effective.

Ms. LOFGREN. They cannot contract away their termination
rights?

Ms. HAMILTON. Right, and therefore 35 years later they can go
back and regain the work.

Ms. LOFGREN. If I could ask unanimous consent, Mr. Chairman,
there has been discussion of some of the cases. I would never argue
with law professors as a former part-time law teacher myself-and
one who never taught copyright law-but I think we ought to make
a part of the record the cases that have been referred to in the tes-
timony today so that everyone can read what we've been discuss-
iny'don't think the cases are ambiguous. For example, in the Ballas

case, the court's holding was that plaintiff's argument that a sound
recording constituted work for hire is without merit, period. But I
think reasonable people can disagree and I think we ought to make
this a part of the record. We will all have to do our homework.

Mr. COBLE. Without objection, the referenced cases will appear
in the record.

[The referenced cases follow:]
[NoT: The cases are not reprinted here but are on file in full format with the
Houso Judiciary Committee's Subcommittee on Courts and Intellectual Property.]

Ms. LOFGREN. Finally, before I am out of time as I know we ex-
pect to have a vote on the Floor shortly, I am wondering, Ms. Ham-
ilton, if I could ask you this-and it is really not on- point for all
the artists here, but I represent Silicon Valley. Your theory sort of
piqued my interest relative to programmers who are employed in
software companies or other high-tech areas.

Could you address that issue how, if at all, the law applies to
programmers? Is it the same, in your judgment, as what we are ad-
dressing here?

Ms. HAMILTON. We need to understand that there are two provi-
sions. One concerns employee relationships. If there is an em-
ployer-employee relationship under agency law, the work is a work
made for hire. We are discussing today commissioned works for
hire. Either way, there is tension with the Constitution, which
places rights in the hands of "authors."

Ms. LOFGREN. So a programmer who is employed would be treat-
ed differently.

As I say this, I see that Professor Goldstein is looking nervous.
Ms. HAMILTON. With respect to commissioned works, there is

much less of an argument for work made for hire status.
From the language of the Copyright Clause, the work made for

hire provisions have to be read narrowly. So if there is a question
as to whether or not sound recordings ought to be covered by the
pre-November 1999 statute, the answer ought to be "no" because
the default position is a strict interpretation against work made for
hire status.

Ms. LOFGREN. My time is up, so could I ask you, Professor Gold-
stein, to address this in writing to me subsequent to this hearing?
I am very interested in hearing your viewpoint.

[The information referred to follows:]
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STANFORD LAW SCHOOL,
Stanford, CA, June 1, 2000.

Hon. HowAR COBLE, Chairman,
Subcommittee on Courts and Intellectual Property,
Committee on the Judiciary,
House of Representatives, Washington, DC.

Hon. HOWARD L. BERMAN, Ranking Member,
Subcommittee on Courts and Intellectual Property,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CHAIRMAN COBLE AND RANKING MEMBER BERMAN: Thank you for the oppor-
tunity to appear before your Subcommittee at last week's hearings on Sound Record-
ings as Works for Hire. Pursuant to the request of Representative Lofgren, this let-
ter will provide information on the question of ownership arrangements respecting
copyrightable contributions to computer programs.

Companies and individuals involved in software design and production undertake
a wide variety of arrangements for copyright ownership. In many cases, a tradi-
tional employer-employee relationship exists between the software company and the
individuals who write its programs, with the result that the company is the "author"
of the copyrighted software-and is initially vested with copyright-under Clause (1)
of the Copyright Act's definition of "work made for hire. In other cases, the soft-
ware company will commission an independent software consulting firm to deliver
the required software. Again, a traditional employer-employee relationship will often
exist between the consulting firm and the programmers on its payroll, with the re-
sult that the consulting firm will be an "author" under Clause (1), and the resulting
work will be a work made for hire.

Alternatively, in both these settings, the individuals who write the programs will
often be on the firm's premises for substantial periods and will be treated like tradi-
tional employees in some respects, but not in others (e.g., tax withholding, employee
benefits). Whether these individuals are "employees" under the terms of Clause (1),
as explicated by the U.S. Supreme Court in C.C.N.V. v. Reid, 490 U.S. 730 (1989),
will turn on the facts of each individual relationship. Finally, situations recur in
both contexts in which individuals act as commissioned consultants rather than as
employees, working a) home and using their own tool sets and equipment to com-
plete their assignments. I am not aware of any systematic documentation of the
legal arrangements that are employed in these situations, but anecdotal evidence
suggests that, in some cases, agreements are executed specifying that the resulting
contributions constitute a work for hire, while in other cases they are not.

As this pattern of practice would appear to confirm, the work for hire category
is less important for commissioning parties in the software industry than in the
record industry. Doubtless, the centria reason for this is that a piece of software will
rarely if ever have more than a few years' economic life, while exceptional sound
recordings may continue to possess economic value for the full life of copyright,_ a
term that can last anywhere from 95 to 120 years or more. Consequently, there is
less need in the case of software than there is in the case of sound recordings and
other artistic works for a "work for hire" classification for commissioned works capa-
ble of centralizing copyright ownership in a single entity with which potential li-
censees can negotiate over the life of copyright, as opposed toa joint work classifica-
tion that will disperse ownership over an indeterminate number of co-authors and
the even less determinate generations of co-authors' heirs.

Professor Hamilton was certainly correct in her testimony to note that record com-
panies would face transaction costs if, through agreements with recording artists or
direct employment relationships, they could not avoid terminations of transfers after
35 years. The erroneous implication of this statement is that these would be the
only transaction costs that record companies face. In fact, this is only a small part
of the transactions cost story because of the disruptive transaction costs that will
typically arise each time, over the entire copyright term, a potential licensing agree-
ment is sought for a joint work. It has been my experience representing Internet
and multimedia clients that multiplicity of co-ownership interests would have sty-
mied us more than once in our effort to identify copyright owners to whom the client
could pay a license fee in order to provide the entertainment goods or services de-
sired by its customers. Where applicable, "work for hire" classification of these
works had the effect of reducing search costs to a level at which licenses were prac-
ticable-to the benefit of copyright owners and consumers alike.

To advert to another point made at the Subcommittee hearings, I expect that the
contemporary experience with copyright protection for computer programs will re-
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move any doubt about the constitutionality of vesting copyright protection in cor-
porate "authors." Just as Congress and the courts have rejected literalism and prop-
erly construed the constitutional term "Writings" to include such non-literary efforts
as computer programs, so they have properly construed the term "Authors" to en-
compass corporate entities as well as flesh-and-blood creators. This has been the
case since passage of the 1909 Copyright Act and, to my knowledge, no constitu-
tional doubts were stirred in Congress in the course of its sustained and intensive
efforts in the drafting of the 1976 Copyright Act. Similarly no constitutional doubts
been expressed in the courts, before or since, including in the Supreme Court's land-
mark decision in C.C.N.V. v. Reid.

I hope that this letter has answered the question raised. If the Subcommittee has
any further questions, I would be pleased to try to answer them.

Respectfully yours,
PAUL GOLDSTEIN

cc: The Honorable Zoe Lofgren

Mr. COBLE. I thank the lady from California.
Mr. Sherman, I noticed your facial anguish just now.
Mr. SHERMAN. Yes. Ms. Lofgren was reading sort of the conclud-

ing statement of the court, but in that case there wasn't even a
written agreement. It was a case that didn't really need to deal
with the work for hire issue at all. If you read the case, you will
see that the counsel acknowIedgedl-thft-they didn't have a work for
hire claim. And then the court said there was no work for hire, so
the cases really don't stand for the proposition.

Those cases clearly did not involve anything remotely resembling
a work for hire- and they clearly do not involve the kinds of analy-
ses that would be required of a recording industry contract.

Mr. COBLE. They are now part of the record, so we can look at
that.

The gentleman from Virginia, Mr. Goodlatte?
Mr. GOODLATTE. Thank you, Mr. Chairman.
Mr. Greene, the National Academy of Recording Arts and

Sciences has registered the 1998 Grammy CD in the Copyright Of-
fice as a work made for hire. On what basis does the NARAS claim
work for hire status for this CD?

Mr. GREENE. It is a compilation. It comes from many different
artists, many different record companies. There is a very unique
master agreement which exists with all the record companies who
contribute to that one product. They take half of the proceeds. The
other half go to the not-for-profit 501(c)(3) charitable education
foundation.

Mr. GOODLAITE. Would you agree that CDs of sound recordings
can be works for hire under the preexisting categories in the defini-
tion?

Mr. GREENE. Sure.
Mr. GOODLATE. Thank you.
Mr. Cooper, I wonder if you could answer a series of questions

for me. We would also invite Ms. Crow to jump in, but as her attor-
ney these are somewhat technical.

After we get through the questions, I will be glad to allow you
to elaborate on your responses, time permitting.

First, you represent a lot of artists as they sit down to sign their
first recording contracts. Is that correct?

Mr. COOPER. That is correct.
Mr. GOODLATrE. Is a work for hire provision always in those con-

tracts?

65-223 D-00--4
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Mr. COOPER. Yes, sir.
Mr. GOODLATrE. And you recommend that your clients sign that

contract even though you have some questions about whether the
work they are agreeing to do really qualifies as a work for hire?

Mr. COOPER. That is not quite the issue.
The record companies have certain boiler plate language, which

no matter bow much you can negotiate in royalties and how much
you can negotiate in advances and how much you can negotiate in
delivery requirements, there are certain things that they will not
change.

Mr. GOODLATTE. To get through my list-and then allow you to
go back-you negotiate the best you can, but sometimes you rec-
ommend signing these things?

Mr. COOPER. Yes, that is correct.
Mr. GOODLATrE. Would the record company agree to the deal if

it did not contain a work for hire provision? I think you just an-
swered that.

Mr. COOPER. No, it would not.
Mr. GOODLATTE. Have you ever been able to simply strike the

work for hire provision from a contract?
Mr. COOPER. No, I have not been successful in doing that.
Mr. GOODLATTE. So it is pretty clear that the work for hire provi-

sion is essential to the entity with which you are negotiating?
Mr. COOPER. Again, it contains the alternate provision, which

says basically that if it is not a work for hire, then this will be
deemed an assignment of copyright.

Mr. GOODLATTE. Do you tell your client that you think the provi-
sion is invalid and you expect to challenge its validity sometime in
the future?

Mr. COOPER. Yes, I do.
Mr. GOODLATTE. Are there other provisions in the contract that

you expect to challenge?
Mr. COOPER. Yes. As an example, it contains language that says

that the assignment is in perpetuity. It is not in perpetuity. There
are many anomalies in the recording agreement. Many of these
agreements say that we do hereby employ you. It is not an employ-
ment situation. And in those companies that use that word, you
can't get it out of the contract but it is certainly not an employment
situation.

Mr. GOODLATTE. Did the initial contract you worked on for Ms.'
Crow contain a work for hire provision?

Mr. COOPER. Yes, it did.
Mr. GOODLATTE. And on, 'e Ms. Crow gained commercial success,

I imagine you were able to get a better deal for her.
Mr. COOPER. We were able to get a better deal for her, but the

language is still in there.
Mr. GOODLATTE. Did you revise or renegotiate her contracts?
Mr. COOPER. Yes, I did.
Mr. GOODLATTE. Did the renegotiated contract contain the work

for hire provision?
Mr. COOPER. Yes, it did.
Mr. GOODLATTE. And did you try to get it taken out?
Mr. COOPER. Yes, we did.
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Mr. GOODLATE. So you know that this provision is pretty impor-
tant to the companies. Is that correct?

Mr. COOPER. Well, it has been my position, as well as many other
of my contemporaries, that that language is not effective any more
than employment language is effective or any more than perpetuity
language is effective. So by having the alternative in there, we
didn't think we were giving away anything that we didn't already
have. We were well aware of the fact that the copyright law never
provided that recordings would be a work for hire and never listed
them as one of the categories.

Mr. GOODLATTE. But nonetheless you could not get that contract
negotiated without it?

Mr. CoopER. That is correct. Record companies, like motion pic-
ture companies, have a consistent policy of never taking anything
out of a contract, only adding things into a contract. [Laughter.]

And that is basically why contracts have grown from three pages
when I first began practicing law to 100 pages. They just keep ex-
panding but never removing anything.

Mr. GooDIvrTE. Obviously, it means something to them for them
to state that in every single contract.

Mr. COOPER. I would assume that it is their honest attempt to
try and make it a work for hire, but I do not believe it has been
effective as such.

Mr. GoOD1ArE. Thank you, Mr. Chairman.
Mr. COBLE. I thank the gentleman.
There is a vote on the Floor. We will return eminently, and by

that I mean in about 15 minutes. So you all rest easy.
Before I forget it, I have been asked by representatives from Bill-

board that we insert articles that appeared in that publication re-
garding this issue. And without objection, those articles will appear
in the record.

[The referenced articles follow:]
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C'rigbt Change Spells Trouble for Artists
BY ANN CKAIoYIT p~iauon b taat tits.."c Td by the r~e4hna 6") aso atj

(10grea receWY P&A~d teSe4,4 WoC6lkul LehOirAJ CorreC60ed spel, Mat  the ability 14 repas c of t thti
B~osae &ad liiewer Improvemet. Act. ue (or " reks WAlu. recotdinp iA the Wt

part of the oesssUA aperulow bill. wsiit" As Registr: of Copyrights Marl1*th Whs Wdutoa of sovaad rwordings
wia signed by the prtuskMt on Hno 29. Pours Mi othe r*Wo upsts hAve mat- th Geudotiit of urk mr&& for WJre

Int S Short prJImIES unzeliid to tie Will perrI4 MWIr ~fSis~ "# WObt
avbjort matter of the legulatcsn. is 6all Irrevr&t~ ownership a&W controls

char M tthe dtfAnisiof',w1~ mad. for arusts' reccrdsss by eluzi~ting 1)
Viarelas In he Copyright Act by Wding arit mkthivocs IcJvttt4 Ietlotat ttws s tis
*sounsd rwr41sA to thoe list Cf work. Wo terusirae t= ta Wf rghta s
0t ay~ be conticd 'it ade for rqwS in rership of t"er ccwrtriWs~ai
ii, 7u* isavig vu s dcE 6.mnr, cane saa tQ ,idt-oufl

closed dcs tr W a LW rtSs*I cnroengS' SIhJmh

a) staff rsensbeeat ci i behest ofr the fii" i ..- ,hc or hire, artlits Sill lose the right
a-ccrd coepanc. under tte guise of. ain cot Vu te. rer n gd MA tM
mer -tehta coOs Wva future suctm o atr:oia getwrated

Itwu &d ittxhi r i6 d.tA q a s Aa impt chn. tht Wcordirig
cumicia The American Fedorastsm Qf vAl tcvre~t . W, i*r. It A s a 044sars Kaie rvy ta'.civrstreU pmrti
Televsioacn ansd Radsc Artistsa (oughti to lt*t si gnificant cha~rgt thast hurt. b I I tha i te cop) r-gist for a wir
Ull It but was unable to ttcause appr- IuUisu It was also a pro Ispusair ike (Cosaiaaakej oil pvt

'of

t
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rdi
t)

COPYRIGHT CHANGE SPELLS TROUBLE FOR ARTISTS
UIVAiliflud/num loge 1w

reccoldis~ be IransferIA'd (ron tie
iccessig artit to V* rte'i co.i
C ny AnM 2) that the "Mur rftori?
ia M tvi #1d fcqtsMIT.

WY~or just .m) j4g tIst i ome,
11.ijg it a sswk rad fo hirt wonsrWA
mike it one Before this clanst, a
V.srnd re"At~n cWsd riot be- MUMal
ffnd a ssva'a made for tat airvier the
laws, AMi thus Ile uxis kfur0urv cmrn
tract prv.iaue -A-" e~2tinuxl tuli.

The, Wfect of these tur.tracts was
that the artist %.aI fim;:Ay trnsfer.
ririp t coyrhght Ina * sovius rm

*w~~ nOtrtcw4 .9al AMa %tidk
a transfer of cop) right. the arist
retainted the opportunity to ttrml.
nate the trans (Cr at tthe end of 35
years under the Copyright Act.
thereby regaining control rif the Me

iTV* "Wzi pripose of th tennin-
tioss right -W to permt artist. who
tae signoed sanfatorable wante to
regain control of income fromt the
now valuable copyright work. The
clock is tickin as 21013. the ruit ye.'
that t opyigist owners of s*=Ab

recodins aerese their tarrrl.
nation hTXMSw54r the Copyright

Act. Ij "a~t ho
The A I tst i54w55rs lyrX tsar. A s

Pri,e tfffs. a 1er fatI esan.1 le of
t!.* iminict civoed by~ lt 0.4rits
snjde by tis rue-is a m .1W
Asit W as *tAI ol tiii he ib rtncai
ing all of t.a old A'Josns. Mo Wi bv
will bie Wise to tLuI either his rxw
urvdir~g of tie OA al(Iwn-aMV s.;p
pKCe hirn - or the adit v ced'g of tie
attuan-ansI support hMa former
rerunI lab-6L

Amumrqa tiat The Artis rvy4-
I) ,trbet vcreazused 0t stvrxiad
twuk fAr hire wW trainer of c;,..

right provis-cr.s. under the old I&A.
The Artist snou~i be to terral,
rute the trasfer of copyright for his
fiant album 'Fo You.' in 2013 arid
regain ci. eehip ad rx! mW fc this
recording.

Hke oldten itoreleAse on-
ly one r4 the recadirp or. If he coo-
tin~td lb sel brAh recweaiirSg. pus-
cmc bossavM irikppsetuhi Aa
The A rtists other recorcO.ng emuh
a due 35 ymar aftir ther copyriht.
he could simply terminate those
copyrights ari regain control caser
the records a&M thne incotre strea

recordit.gas ,lI ic totrs cie
vlwks m'aie I.er Ire, and t ill Ulot
I.* tvarases* asgst "r t oflow~.
tunity to rif &.n osnncas'.p cf Lien

A vihstar.iver carge of us ris.
itore sVho ald rot bt tride without
Ltarirg& to exjlcs rod Mte fs.L'y
the m imrt ills hase

Al tk.. %vry 1ens:, . te chariv wnQ
alter the eiriil tq swn that u~n-
der$ims tilt &flir ta rtlal-jsiip%i h
tht record cis.narxty &:A tilt tie isal.
ACiV evn row ins favme of the 1Wcre

At the worst, this change tos
cuit long esa tMiaWed principles of
copyright law Otha -Are folly dg*%,.
ed ar" corisidered

The Judiciary Cari*.t*s Irtel.
lectual Property Sscosamlttee Isas
promised to hold heanrpg on the is-
ame, so tht it cans be rrope-rldebtit
ed by all those with izterest ins this
hssie, Incluing~ iscodrig Artiats.

It is %vry important that iuti.L
snak t r i esdi moppcdtion
to thi change.

www.balibocrd.cora 
NL5~ MPeJSfte re. eaco

w*w.billboacd.com MILLSOW Aq#jwy 29. MW
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Iubcommlttee To Hear Witnesses
BY WILL HOLLAND
WASHINGTON, D.C.-In
to requests from members of the

recording.artlst and
copyright-law comr-.

The Ha io j who withto towt.
fy at the May 25 Houe

Mat[5]at10 a hearing on the contro.
Run 2231 vesa pe"wrk made

for hire" law-which
they say removes

U,'Ijce BulIng -artaLs' future owner-
ship of sound record-

S. Eclri s,_1fl,[ S ings-the chairman of
the House Courts and
Intellectual Property
"Subcommlttee plans to

232 21 -bl enlarge the panel of
thoe nvlted to ttiry

Rec rding artists, manAgers, and
legal professionals who oppose the

new law, which was put forward lot

November by the Recording Indus.
try Aun. or America (RI AA) and
signed Into law by President Clinton
on Nov. 29, contend that artsts will
no lmger * able to reclaim the own.

erehip of their
recordings In the
future In once-
g taraneed rights
reversion pro-
ceedinjs (Biil-board, an. 16 amd

Jan. 2). They want the amendment
repealed or its consequences modi-
fled.

Sources clooe to the issue say that
the chairman of the subcommittee,
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Mr. COBLE. We will return in just a few minutes.
[Recess.]
Mr. COBLE. The subcommittee will come to order.
The Chair recognizes the gentleman from Florida, Mr. Wexler.
Mr. WEXLER. Thank you, Mr. Chairman.
I would like to first ask a question of Mr. Greene. I am trying

to figure out who the winners and the losers are from what hap-
pened and who would be the winners and the losers-if there are
any-if changes are made. You and some others have made a very
compelling argument on behalf of the unknown artists, the people
that Mr. Berman apparently is assisting someone in building nurs-
ing homes and so forth. [Laughter.]

What I am failing to understand is how those unnamed, un-
known artists would benefit by any change. If I understand this
correctly-and tell me if I have this wrong-all of this just relates
to what happens 35 years after you sign a contract. And for all
those unnamed people that we don't know now because they didn't
sell hundreds of thousands or millions of records or so forth-no-
body is buying their records 35 years hence. So we could change
the law 180 degrees, we could do everything but make it a lottery.
How would it help them?

Mr. GREENE. You instincts are good in terms of the fact that
there is just not a way to create a demand for an artist that there
is no demand for.

Mr. WEXLER. Right.
Mr. GREENE. But at the risk of sounding somewhat renaissance

here, I think it is important for people to know that art many times
stands a test of time that confounds what is happening at the mo-
ment in time. So something may be worth a lot more money to an
artist if they have the opportunity to exploit it later.

Mr. WEXLER. That's fair.
Mr. Cooper, I was truly stuck by your conversation with Mr.

Goodlatte in terms of your portrayal of the negotiation with respect
to Ms. Crow.

It seemed to me, in the context of that negotiation, because of
Ms. Crow's extraordinary ability, her ability to sell, and do what
she does so well, you were able-rightfully so-to negotiate from a
point of view where she received greater remuneration as a result
of her success. And those things were calculated back and forth in
a marketplace negotiation. And then a deal was struck.

And then you profoundly said that one thing that was essentially
off the table was the work for hire provision because they wouldn t
ever change that. But these other things they did change, appar-
ently, and they paid more money, I assume. So I guess there was
in fact a struggle in terms of how much they have to pay in order
to keep the work for hire provision.

Is that a fair way of understanding it? Obviously, there are more
issues than just that, but they paid, didn't they?

Mr. COOPER. No, that is not exactly quite correct. First of all, the
vast majority of the renegotiations that we have done for Ms. Crow
and others are done not in a free marketplace. Most of them are
done when there is some recording agreement still in effect-an
artist originally signs a contract that calls for five, six, seven, or
eight albums. Somewhere during the time, if the artist has suc-
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cess-they have suddenly sold 1 million or 2 million albums of
album number one, or 3 million of album number two-and then
the artist, rightly so, says, "Gee, I am not now being compensated
as a 3-million album selling artist. I would like to go back and re-
negotiate my contract."

So the vast majority of the time, the companies will come to the
table and they will renegotiate the contract. Why do they renego-
tiate the contract? They want to keep the artist happy because a
happy artist produces good records.

Mr. WEXILER. The same way a baseball team renegotiates the
contract for the rookie shortstop that had no future 6 months ago
and is now the World Series MVP.

Mr. COOPER. Exactly.
Mr. WEXI,.EU. If I could just follow with one other question-and

it struck me because Ms. Crow indicated which extraordinary art-
ists apparently share her frustration in this process, and one of
them was Bruce Springsteen. And it just occurred to me while you
were reading what you perceived to be the law--I am worried
about Clarence, the saxophone player, because I love Bruce
Springsteen. When I buy Bruce Springsteen's albums, I buy them
just as much for Clarence the saxophone player as I do for Bruce
Springsteen.

Where does he come out in this deal? If we adopted your point
of view and at the end of the game-if I understand it, then, at
that point, Bruce Springsteen then says, "I am the artist, I nego-
tiate, I make my deal." Where does Clarence come out in this? Does
he have to follow Bruce? Where does he come out in this?

Mr. COOPER. I was a saxophone player, so I know this from expe-
rience. Clarence is a hired hand, a hired gun. He gets paid a sal-
ary, he gets paid fees. Bruce may decide to reward him with a roy-
alty. But he is generally employed by Bruce Springsteen. He is not
employed by the record comp any. He doesn't sign with the record
company unless Clarence Clemens goes out and makes his own
deal somewhere.

But he is one of Bruce's side men, just like the piano player, the
bass player, the drummer, and everyone else like that.

Mr. WEXLER. He is not a work for hire in any respect?
Mr. COOPER. He may be in the context, but he may be under

work for hire for the artist.
Mr. WEXLER. Okay. That is my point.
If he is in fact a work for hire for the artist, and we then change

the rules as you suggest we do as between the artist and the re-
cording company, are we then obliged to change the rule between
the artist and the "Clarences" of the world?

Mr. COOPER. Well, I didn't quite finish what I was going to say.
It may be a work for hire.
Mr. WEXLER. What if it is? Let's assume he is.
Mr. COOPER. There is one other intervening factor, which is that

he is a member of the Musician's Union. When you contract with
musicians, you contract with a certain employment form. The
union sanctifies this relationship and he is paid as an employee
just like any other hired hand on that particular record date.

So it is not clear-
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Mr. WEXLER. So you are not advocating that we do for Clarence
necessarily what you would advocate we do for the primary artist?

Mr. COOPER. No, not whatsoever.
Mr. WEXLER. Thanks.
Mr. COBLE. I thank the gentleman.
Mr. Sherman, I believe we give the lawyers equal time. Did you

want to respond to that question as well?
Ms. ROSEN. I would like to respond to that.
Just a marketplace point about the scenario that Mr. Cooper

talked about in terms of renegotiation-I think there were two key
points that he made that are important for the committee. One, the
record company does have to renegotiate because a happy artist is
a productive artist. They want to do that. They want to maintain
that relationship and they want to share in the rewards.

The second is that his scenario doesn't acknowledge the fact that
there are artists in those renegotiations who do make it a priority
not to take the advance and to take back the master recordings.
The most well-known examples over the last few years have been
Metallica, which said to Electra Records to keep their advance and
give them the masters. REM was the same thing. They waited for
their contract to expire, they had a renegotiation, and that is what
they wanted.

So this is a negotiation in the marketplace.
Mr. COBLE. We are about to run out of time.
A representative from RIAA has asked permission to insert a let-

ter into the record in response to the Billboard articles which were
previously introduced and made a part of the record. And without
objection, that response will appear in the record.

[The referenced response follows:]

REcoHIINo INI ''STRY
ASSOCIATION OF ARNICA,

Washington, DC, Januar 12, 2000.
SUsAN NUNZIATA, Managing Editor,
Billboard,
New York, NY.

DEAR SusAN: Last week's Billboard article is flat out wrong in its characterization
of recent Congressional action on the "work for hire" provision of copyright law. The
article is inaccurate in its description of both the p-ocess and the substance.

For starters, not only did the RIAA not "sneak" this proposal into an unrelated
measure, we issued a press release announcing it on November 19, prior to final
passage of the legislation. And while Billboard claims the change is a clear case of
labels versus artists, many artists themselves rely on the work for hire doctrine to
guarantee the rights they need to control a work to which many have made con-
tributions.

First, the process. Near the end of last year's legislative session, a number of art-
ists sought legislative protection from "cybersquatters." The RIAA actively supported
the artists' effort to gain protection for their domain names (even though the matter
had not been the subject of hearings). In the course of these discussions, a mecha-
nism for enabling protection for artists' names without interfering with legitimate
uses of those names was proposed-namely, an exception for names used in works
made for hire. It was in the context of this compromise that Congressional staff de-
termined that the law should be clarified to confirm that sound recordings are
works made for hire. Staff made this change only after seeking input from the Copy-
right Office that it was appropriate. None of these changes were subject to hearings,
it is true; but neither was the entire cybersquatting artist proposal and that is the
nature of the process at the end of a legislative session, whether we like it or not.
And contrary to the Billboard report, the RIAA has never before sought this change.

Substantively, this is not an issue which favors labels over artists. Everyone has
a common interest in allowing sound recordings to be eligible for work for hire sta-
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tus lest the ability to exercise commercial rights in the sound recordings be seri-
ously impaired. Whether or not the issue has been the subject of debate, there is
no denying that it is standard industry practice to claim work for hire status for
sound recordings, as it is with motion pictures and other collaborative efforts. Just
a cursory look at the Copyright Office public database reveal that artists including
The Artist, REM, Dave Matthews, Luther Campbell and Trent Reznor, as examples,
have claimed work for hire. Why? Because if it isn't a work for hire, then every cre-
ative participant on the album (like the producer, the arranger, the mix engineers,
and each and every background musician and vocalist) would be a co-authorr' under
the copyright law with an equal right to authorize the commercial use of that record.
ing. That result would make it virtually impossible to make commercial use of the
recording, a result no more acceptable to the artist than to the record label. This
is exactly what work for hire status is meant to avoid, and why such status helps
artists and labels alike.

As a practical matter, sound recordings have already had the benefit of work for
hire status under the existing law-because they almost always qualify as either a"contribution to a collective work" or a "compilation." That sound recordings weren't
specifically named in the statute originally is merely an anomaly of copyright law-
sound recordings weren't granted copyright status until after the work for hire pro.
vision in current law had already been put to bed. Making clear, in the words of
the statute, what has already been clearly understood benefits everyone. And re-
member-including sound recordings on the list merely makes them eligible for
work for hire status. It is still necessary to have a written agreement between the
parties before work for hire status can arise. Or would Billboard prefer that artists
be denied the right to do so?

Sincerely,
HII.wY B. RosEN.

Mr. COBLE. It is 1:30, but I think Mr. Berman has another ques-
tion he would like to put to you.

Mr. Berman, the gentleman from California?
Mr. BERMAN. Thank you, Mr. Chairman.
Mike, I am confused because you said two different things on

this issue. It seems to me there is a certain contradiction.
One, you likened the record company to a bank. You pay off your

mortgage but the bank takes title to the house. If they are a bank,
then the artist who doesn't like the terms of the loan can go to an-
other bank.

For all their evils, the record companies are more than a bank,
aren't they?

Mr. GREENE. Sure.
Mr. BERMAN. Your second comment in response to a question

was that they were out there promoting the label and doing a
bunch of things that add value.

Mr. GREENE. I was just referencing in terms of the advance prin-
ciple that it was similar to that of a mortgage. Certainly, in pro-
motion, going out and being a talent scout, the traditional distribu-
tion that has existed-the record companies are far more than just
a bank.

Mr. BERMAN. Their expenditures go well beyond the advance.
They independently will do separate advertising and promotion be-
yond what the recording artist has to do with the money that they
get, right?

Mr. GREENE. Sure.
Mr. BERMAN. I want to go back to Professor Hamilton and this

collective work issue.
A collection of D.H. Lawrence's short stories-same author-is

that not a collective work?
Ms. HAMILTON. This is a very fact-based, intensive inquiry to fig-

ure out whether you have a collective work, bu . my answer would
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be that if D.H. Lawrence put that collection of short stories to-
gether as a unit, that that is the literary work, and it is not the
kind of collective work that anybody had in mind at the time they
framed this particular provision.

If it is a collection that is put together post hoc-let's say a lit-
erary professor puts together all of Lawrence's stories that have
trees in them-in that circumstance, that is a collective work. That
is someone other than the artist who is engaging in selection and
arrangement to create the work. The publisher becomes the author
of the compilation where his selections, arrangement, and assemblyare originalThe best way to understand the collective works provision is to

look at the examples we are given. We have the plain language of
the act. The best one to try to understand this is periodicals, maga-
zines that have multiple contributors from graphics to photog-
raphers to writers, et cetera. So that makes sense to have a work
made for hire. That is a very different thing from saying that work
made for hire is appropriate where you have an artist who has
done a collection of short stories or an album.

Mr. GOLDSTEIN. Mr. Berman, I have been sitting here listening
to this and number one, the statement is made that there is noth-
ing in the legislative history to suggest that the example you give
would qualify as a collective work. If one looks at the House Report
on the 1976 act-page 122-there is a statement that examples of
collective works would ordinarily include periodical issues, as Pro-
fessor Hamilton suggested, anthologies, symposia, and collections of
the discreet writings of the same authors. That is at page 122.

I think if John Updike were asked by his publisher to collect, to
anthologize stories of his that reflect on a particular theme, John
Updike would be entitled to protection for that, not only for his sto-
ries but as a collective work.

Mr. BERMAN. Well, I guess all this just reinforces in my mind,
getting back to where we were before November 1999 might not be
the same thing as resolving the long-term conflict.

Mr. COBLE. I thank the gentleman.
The train is about to leave the station and we don't dare leave

Mr. Delahunt in its wake.
The gentleman from Massachusetts?
Mr. DELAHUNT. Mr. Chairman, I don't mind being on the ca-

boose.
To pick up on the final comment by Mr. Berman in terms of

these conflicts-it is interesting to watch because when Ms. Hamil-
ton speaks, Professor Goldstein is shaking his head in the negative,
and vice versa. So clearly there is disagreement as to interpreta-
tions here.

Have there been any discussions between the artists and the re-
cording industry regarding these unresolved issues, this gray area?

Ms. Rosen?
Ms. ROSEN. Well, I have had some productive discussions with

featured artists.
Mr. DELAHUNT. Are there ongoing discussions?
Ms. ROSEN. I would characterize them as open-minded on both

sides and continuing.
Mr. DELAHUNT. Mr. Greene?
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Mr. GREENE. All I know is that the Grammy process lasts for 8
months. In October, November, December-all the way through
February-I waa talking to every record company president almost
on an every-other-day basis them wanting to get their artists on
the show. Nobody ever mentioned one word about this to anybody
in our organization and we read about it in the paper. That is one
of the things that I think was the most disconcerting to us.

Mr. DELAHUNT. Again, there seems to be minimal agreement
here, but I think what the-counsel?

Mr. COOPER. If I may, there have been discussions-no agree-
ments-there have been discussions as to whether it is possible to
come up with language to solve the problem. I think everybody is
interested in it, but there hasn't been any agreement because we
are substantially at odds as to how to resolve the issue.

Mr. DELAHUNT. Okay. But there have been discussions.
Ms. CRow. Speaking to the artists I have spoken to, people want

this resolved in a way that we are protected as artists, that we re-
gain our work and the sweat of our labor, and that we are able to
eave something behind. I think we get bogged down on how much
money they made.

But the bottom line is that the record labels don't want to be
short-changed and the artists don't want to be short-changed. If
there is a way to compromise and to make everyone feel protected
in this, that we come away with the rights that other authors have,
other poets, songwriters who are able to at least enjoy being able
to have their copyrights back, no matter at what level the artist
is, then that is what we feel should be done.

If there is a way to come together and find wording that makes
the record industry as well as whoever is supporting all these
record labels feel comfortable-for us, the aim is to get the wording
back to the way it was. If that can't happen, then a compromise
that protects our ability to regain our masters.

Mr. DELAHUNT. I would presume that that would be the pref-
erence of the subcommittee, that there be negotiations and bona
fide discussions with an effort to resolve the issue.

Mr. Chairman, in the past, it has been the practice of yourself
along with the ranking member to request that individual members
on both sides assist and facilitate to determine first whether there
can be a non-legislative resolution of these issues. I would strongly
recommend that you and Mr. Berman consider that approach on
this particular occasion.

My sense is that it is in the best interest of everyone-the re-
cording industry as well as the artists-to have some certainty--
whether it is 35 years later or whenever it is--so that we can have
some harmony--no pun intended.

Ms. LOFGREN. Would the gentleman yield?
Mr. DELAHUNT. I yield for just a minute to my friend.
Ms. LOFGREN. I don't need a minute.
Reflecting on the last time a collaborative process -was used

where the chairman asked the interested parties to sort through
the issues before us, it created a negative, adverse, and I thought
unwarranted criticism of the chairman. I do believe, however, that
these talks would be very productive. I suggest, therefore, that we
avoid the kind of criticism that was unfairly levelled against the
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committee in that other case by making sure that these discussions
are transparent and available to all interested parties. That will
avoid the problem.

I thank the gentleman for yielding.
Mr. DELAHUNT. And Ms. Rosen, I think you testified that from

your perspective-and I presume Professor Goldstein would con-
cur-the amendment really was unnecessary, that really what oc-
curred was a codification of current case law.

Ms. ROSEN. Mr. Delahunt puts words in my mouth eloquently, as
usual.

I would just say, though, that there has been a great deal of frus-
tration and consternation at what has come to light about what
were obviously plans that had not come to light for people

Mr. DELAHUNT. I am not talking-
Ms. ROSEN [continuing]. Contracts and things like that. So all of

a sudden language that seemed so unnecessary to some people
seems more necessary than ever.

Mr. DEIAHUNT. I guess what I am saying-
Ms. ROSEN. I have a right flank, too.
Mr. DELAHUNT. I understand that.
But I guess I am saying that if it is unnecessary, then can we

presume that the position of the industry would be that a repeal
would be acceptable and wouldn't make any difference?

Ms. ROSEN. I think at this point a flat repeal would be extremely
prejudicial and that I have committed with Sheryl and other fea-
tured artists for a coalition to try and work through non-
prejudicial

Mr. DELAHUNT. I am not going to explore what prejudice and
prejudicial means, but I think the kind of discussions you alluded
to are a preferable course, given what has occurred.

My sense is-and I would be interested to hear from my col-
leagues-what we are talking about here-I think it was Ms. Ham-
ilton who talked about the shift of the balance of power-it is really
about putting the parties in a position where the negotiations are
truly free negotiations. So that there isn't such disproportionate

ower on either side so that and the negotiations are bona fide and
ee.

I guess I am looking to the artists on this. I think it was you,
Ms. Crow, who indicated-or maybe it was you, Mr. Greene-who
talked about the coalition of artists. We keep coming back to this.
And Ms. Lofgren is absolutely right. I would like to take a look at
the standard contract myself.

Has there ever been given any consideration of negotiations be-
tween the coalition and the recording industry so that those artists
that Ms. Crow represents who haven't achieved her commercial
success and don't have her notoriety can be protected? I use the
sports analogy. There is an agreement between the National Foot-
ball League and the Players Association, a guild, if you will. I think
what you are suggesting is that the individual performer does not
have that leverage, even-as I understand as a result of the ques-
tioning by Mr. Goodlatte-in the negotiations that were conducted
on behalf of Ms. Crow. Even then, the industry would not relent
on the work for hire issue.

Ms. CROW. Let me just say-
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Mr. COBLE. Ms. Crow, if you would Suspend 1 minute-folks, I
gave my word that this room would be vacated at 1:30.

Bill, Idon't want to interrupt you, but can you wrap up?
And Ms. Crow, if you could answer very quickly?
Ms. CRow. Let me just say that first Irepresent artists who are

much larger than myself, too, including Bruce Springsteen.
The issue that is in our contract states that if it is deemed not

a work for hire, it is an agreement between the record label and
us. When this was put into motion in November 1999, it changed
the scope of what our contracts read. It adds meaning to what it
is that our contracts mean.

Mr. COnLi. Ms. Crow, could you respond in writing to that? Mr.
Berman wants to be recognized very quickly before we wrap this
up.

Mr. BERMAN. I want to take off on something Bill said.
If the goal here is not simply to go back to where we were before

November 1999 but to resolve this conflict, the law will stay the
same for quite a long time as it is right now. If the goal is first
and discreetly to go back to where we were in 1999 with no preju-
dice to either side in their existing dispute with careful, careful dis-
cussions, it seems to me that is attainable.

Then I thifik the greatest thing is that there is now going to be
a coalition-hopefully with representation in Washington-so that
there is a more direct kind of sense of what is going on and these
kinds of things. I think that will be better for both sides if that
happens.

If we want to then tr to resolve the larger issue, believe me,
that will be a bitter and bloody fight because in some ways it is
about power. It is also how you run your business and all that
stuff.

My guess is that Hilary and the recording industry would be
quite happy if recording artists wanted to be employees of record
companies. My guess is that recording artists might think twice
about wanting to be employees.

So it gets real complicated. I think we should separate the two
issues-back before 1999 without prejudice to either side-and
then take a look at what we might do on the larger conflict.

Mr. COBLE. Folks, when the Crimes Committee comes in here
and throws me in the U.S. Penitentiary, I want you all to bail me
out. [Laughter.]

In closing, I want to thank the Register of Copyrights, the panel-
ists, and the two lawyers that weren't on the panel. Folks, in this
town, oftentimes you here people say, "I have no dog in that fight,"
when they -don't want to be involved. We have nothing but dogs in
this fight because we like the artists and the performers on the one
hand and we like RLAA on the other. I think this is solvable, but
don't be lulled into a sense of false security and think it is going
to be solved before midnight.

I want to thank you all for being here. This concludes the over-
sight hearing. The record will remain open for 1 week.

Thank you for your cooperation.
We stand adjourned.
[Whereupon, at 1:46 p.m., the subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

RECORDING INDUSTRY
ASSOCIATION OF AMERICA,
Washington, DC, June 1, 2000.

Hon. HOWARD COBLE, Chairman,
Hon. HOWARD B:RMAN, Ranking Democratic Member,
Hon. ZoF. LOFGREN,
Subcommittee on Courts and Intellectual Property,
Committee on the Judicia
House of Representatives, Washington, DC.
DEAR CHAIRMAN COBLE, RANKING MEMBER BERMAN, AND REPRESENTATIVE

LOFGREN: On May 25, 2000, at the hearing in open session of the Subcommittee on
Courts and Intellectual Property which addressed the issue of sound recordings as
works made for hire, Representative Lofgren submitted into the record recent court
cases which have been cited with respect to the eligibility of sound recordings for
work made for hire treatment. Chairman Coble asked me at the hearing to comment
on those cases. This written statement is a supplement to my oral response given
at the hearing.

Some have argued that these cases establish that sound recordings cannot qualify
as specially commissioned works made for hire, and therefore the amendment last
November made a substantive change in copyright law. This is a gross
mischaracterization of these decisions.

There are three decisions that are sometimes cited. The most recent and relevant
are from district courts. See Staggers v. Real Authentic Sound, 77 F.Supp.2d 57, 64
(D.D.C. 1999); Ballas v. Tedesco, 41 F.Supp.2d 531, 541 (D.N.J. 1999). The most im-
portant fact about both of these cases is often overlooked: in neither case had the
parties agreed in writing to designate the sound recordings at issue as works made
for hire. This is a threshold requirement for work made for hire status, and in the
absence of work made for hire agreements, the courts in these cases did not need
to opine on whether sound recordings otherwise can qualify as works made for hire.
Indeed, apparently because there were no written agreements, neither party claim-
ing work made for hire status seems to have argued how sound recordings might
fall under one of the enumerated categories, such as "a contribution to a collective
work." It is little wonder, then, that these artists would have summarily disposed
of the work made for hire issue with little discussion and little analysis.

The third case is from a court of appeals. In Lulirama v. Axcess Broadcast Serv-
ices, 128 F.3d 872 (5th Cir. 1997), the Fifth Circuit analyzed a very narrow question
to hold that jingles produced for radio advertisements are not sound recordings that
can be works made for hire. The court considered only whether these jingles could
be considered part of an "audiovisual work," one of the other categories in the defi-
nition. Of course, sound recordings and radio broadcasts are not audiovisual works,
so this category did not apply. Importantly, however, the Fifth Circuit did not con-
sider whether the sound recordings qualified under any other category, such as
"contributions to a collective work" or "compilations." It is likely that this was be-
cause the radio advertisements involved were not to be used as part of an album,
or other collection, so the hiring party did not argue that this category applied to
these works.

In other words, none of these cases involved the circumstances of a typical record-
ing contract, where an artist is commissioned to create recordings for use in an
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album. This situation plainly involves the commissioning of contributions to a collect.
tive work, which is one of the categories of works made for hire.

Sincerely,
CARY SHEML.

Last November, the house subcommittee on intellectual property cast a new law,
which affected myself and every other recording artist. It was an amendment to the
copyright act of 1976, and it was secretly buried in an omnibus budget bill that was
over 1700 pages long.

There was no hearing or discussion. No opportunity was given to any recording
artist or their representative to put, forward a single witness to express their views
and open this issue up for discussion. There was not one hearing within Congress
that examined the implications of the amendment prior to its enactment.

This now amendment denies recording artists the right to recapture the owner-
ship of their copyrights when their original copyright term expires. Now the works
of any recording artist, which until very recently were guaranteed by law to revert
back to them or their heirs, forever remain the property of the record company.

This, in essence,, defeats the mandate of our founding fathers, as embodiedin the
constitution, to promote the progress of the arts by developing incentives for cre-
ators to create.

Artists are not insured of an income just because their picture appears on a C.D.
cover. To paraphrase Donna Summer, "we work hard for the money', and sometimes
that money only comes from our copyrights, especially after the salad days of any
success are over.

We are not an easy bunch to organize, except when it comes to helping others-
i.e.-Farm Aid, Live Aid,, and the countless local charity events occurring everyday
somewhere in this country. We pretty much do what we do because we love it, and
not for the financial rewards. That puts us in a position of weakness in the powerful
world of politics. But just because you can take away our rights, doesn't mean you
should, and I urge you to follow your conscience in doing the just thing here today.

Respectfully,
Eimr,'OU HARRIs.

BILLBOARD,
Washington, DC,

May 25, 2000.
Hon. HOWARD COBLE,
Subcommittee on Courts and Intellectual Property,
Committee on the Judiciary,
House of Representatives, Washington, DC.

DEAR CHAMAN COBLE: Billboard notes in the written testimony submitted by
Recording Industry Association of America President/CEO Hilary Rosen at the May
25 hearings on the Work For Hire' Copyright Amendment controversy that she
makes veiled reference to Billboard, asserting "It is a sad commentary that I could
not even get one of our most prominent industry trade weeklies to accept for publi-
cation a one-page letter to the editor I wrote rebutting the allegations."

In this passage of her testimony 'Rosen continues to distort (as she did in a May
2000 phone call to Billboard's publisher) a January 2000 incident in which Rosen,
while on the phone with a Billboard staff editor, attempted to submit-via the very
editor then editing the unpublished article in question-an unsigned note comment-
ing on that as-yet unpublished story.

Moreover, Rosen was herself already quoted at length in this very story, which
was ultimately headlined "WORK FOR HIRE PROVISION SPARKS ARTIST
FUROR, DEMAND FOR CHANGE" and published one day later in Billboard's issue
dated January 22. (For the record, Rosen was also quoted at length in a prior article
on the subject in the Billboard issue dated January 15.)

Rosen was informed at the time Billboard was preparing to go to press on its Jan-
uary 22 article that it was contrary to Billboard policy to allow someone to com-
ment, prior to publication, on an article-particularly after the person sending the
note (in this case Rosen) had already been interviewed for that selfsame article and
was quoted at length in its very text.

Moreover, Billboard does not accept for publication letters not formally submitted
to the Letters Editor; indeed, this unsigned note appeared to have been dictated on
the spot and didn't even carry an RIAA letterhead.
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Nonetheless, Bill Holland, author of the January 15 and January 22 articles and
Billboard's Washington Bureau Chief conferred with me on this matter and I al-
lowed him to enter into his final drahf of the January 22 text any comments from
Rosen's unsigned note that were not already covered in her statements in the as-
yet-unpublished story.

I explain all this to show the lengths to which Billboard has gone to accommodate
Rosen s perspective in our ongoing coverage of the 'Work For Hire' Copyright
Amendment controversy, as well as the extent to which Rosen appears willing to
distort the facts to serve her own purposes. Given the extraordinary degree to which
Rosen is regularly quoted in Billboard-which even just recently has published both
critical letters and commentaries from Rosen on a range of issues-Billboard re-
gards this as bad form.

Billboard respectfully requests this letter be formally entered into the permanent
record of these proceedings.

Sincerely,
TIMOTtlY W1!ITE.

June 1. 2000
Hon. HowARD Co ULE, Chairman
Subcommittee on Courts and Intellectual Property.
Committee on the Judiciary,
House of Representatives, Washington, DC.
"Sound Recordings as Works Made for Hire" Hearings May 25, 2000

DEAR MR. CHAIRMAN: As the President and Chairman of the Board of The Amer-
ican Society of Composers, Authors, and Publishers, I join with the many perform-
ing artists' groups who have united to protest the decision to add sound recordings
to the list of commissioned works that may be con ldered "works made for hire" as
the definition of that term was expanded by the Satellite Home Viewer Improve-
ment, Act of 1999.

At the outset, I commend you for your decision to hold this hearing, and also ex-
press the appreciation of ASCAPs members for your consistent record of fairness
in your approach to issues that affect songwriters and music publishers. This admi-
rable history extends to all of the complex and contentious questions which are an
integral part of every legislative proposal that affects creative property owners. We
are, therefore, confident that this "works made for hire" issue will also be resolved
fairly, in a manner that preserves the legitimate interests of the performing artists.

Although the performing right of ASCAP members is not directly affected by the
issue of sound recordings as works made for hire, so many of those whom we rep-
resent are adversely affected by this issue that I felt that it was imperative for us
to go on record opposing the change. The members of this subcommittee and other
members of Congress will once again be asked to determine how to balance compet-
ing rights among performing artists, record companies and others involved in the
creation of recorded musical performances. I am offering the songwriters' perspec-
tive on some of the equitable considerations that we feel should be included in your
deliberations.

Performing Artists and Record Companies
The tension between performing artists and record companies over who should

have the primary right in a recording has probably gone on since the advent of
sound recordings. In the 1909 Copyright Act, sound recordings were not protectedas copyrightable works under the federal copyright law. By the late 1960's, several
efforts to provide copyright protection for sound recordings had failed, but it is inter-
esting to note that two very different approaches were proposed in defining who was
to be considered the "author" of a sound recording and of a new performance right
that was proposed to be attached to sound recordings. One focused on granting the
copyright in sound recordings to the record companies; another emphasized the per-
forming artist as theproper beneficiary.

I have been told oa famous hearing that was held by one of the Congressional
Judiciary Committees in the late 1960 s. It was one of the early uses of a celebrity
as an expert witness. The hearingfeatured Julie London who was then famous for
several hits including "Cry Me A River," written by ASCAP songwriter and now an
ASCAP Board member, Arthur Hamilton. Julie London provided audio evidence to
the Committee of how much the singer brings to the creative interpretation of the
song. Her examples included her reinterpretation of the "Mickey Mouse Club" theme
song as a ballad, and Barbara Streisand's hit record, "Happy Days Are Here Again,"
also done as a soft, sad ballad. As moving and memorable as her performance was
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to her congressional audience, she did not convince Congress to pass the bill she
supported. Congress finally passed a bill that extended limited protection to sound
recordings on October 15, 1971, but it deliberately left the "authorship" question to
the employment and contractual relationships of the parties.

I should note that, for ASCAP, history often repeats itself in these legislative
struggles involving performing artists. When the royalty for digital audio recordings
of music was originally proposed in the bill that eventually became the Audio Home
Recording Act of 1992, 1 believe that the initial proposal would have given the roy-
alty to the recording companies and not to the performing artists. ASCAP, among
others, insisted that the performing artists be named in the legislation, and that
position prevailed. Again, when the Performance Rights in Sound Recordings Act of
1995 was being considered, ASCAP urged that performing artists benefit from the
new right being extended. We did so again in the recent battle over a new compul-
sory license for sound recordings played over the internet. Thus, we are true to our
consistent position over many years when we join in support of the performing art.
ists in this instance.

Disparity of Bargaining Power and Termination Rights
Mr. Chairman, one of the equities to consider in crafting copyright law that ad-

dresses the work made for hire issue is the disparity that exists between the bar-
g aining power of the performing artist and that of the record companies. The 1976
Copyright Act recognized this disparity and the fact that the value of a work could
not be meaningfully estimated until after it had been exploited by providing for a
termination right. Termination rights did not extend to works for hire. And so, as
the Register of Copyrights has testified on this same issue: "Although sound record.
ings were being contemplated as copyrightable subject matter contemporaneously
with the mid-i960's debate over works made for hire, they were never proffered as
a category to be added to the list of commissioned works."

There is no reason to revise the determination made in the 1976 Copyright Act
that performing artists deserve the same protection through termination rights as
other authors.

Conclusion
The recent change in the law contained in the amendment to the Satellite Home

Viewer Improvement Act of 1999 appears to many performing a:tiAts to be an unfair
legislative effort to advance the record companies' legal position ind to further en-
hance their real world economic advantages. This subcon-mittee sh,'uld not allow
that perception to persist. Action should be taken to restore the hI.,,,l alance of this
creative property right.

Mr. Chairman, our board, officers, employees and members woLId be pleased to
assist your subcommittee in achieving an expeditious resolution of this issue. We
believe that we share a mutual objective-protecting performing artists' historic
right to their creative works.

PREPARED STATEMENT OF BROADCAST MUSIC, INC.

Mr. Chairman, thank you for this opportunity to submit a written statement on
a very important copyright matter pending before the Subcommittee on Courts and
Intellectual Property ("Subcommittee"). On May 25, 2000, the Subcommittee held an
oversight hearing on the "Issue of Sound Recordings as Works Made-for-Hire." This
written statement, submitted on behalf of Broadcast Music, Inc. ("BMI"), is intended
to be made part of the hearing record.

Late last year, an amendment was inserted in the Satellite Home Viewer Im-
rovement Act of 1999, and enacted as part of a very large Omnibus Budget bill,
ub. L. No. 106-113, 113 Stat. 1501 (1999). The four-word amendment added sound

recordings to the list of commissioned works that may be considered as "works made
for hire." The amendment will have a detrimental effect on many of BM's 250,000
songwriter, composer and publisher affiliates who write songs, compose music, or
serve as recording artists.

I. DESCRIPTION OF BMI.

As you know, BMI licenses the public performing right in approximately four and
one-half million musical works on behalf of its affiliates, as well as the works of
thousands of foreign songwriters, composers and publishers through BMI's affili-
ation agreements with over sixty foreign performing rights organizations. BMI's rep-
ertoire is licensed for use in connection with performances by broadcast and cable
television, radio, concerts, restaurants, stores, Internet sites, background music
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services, passenger vessels, trade shows, corporations, colleges and universities, and
a large variety of other venues.

BMI has played an important role in the development of the U.S. copyright law,
in particular the 1976 Copyright Act as well as the 1998 Digital Millennium Copy-
right Act ("DMCA"), both of which were, in large part the handiwork of this Sub-
committee. BMI's President, Frances W. Preston, testified before the Subcommittee
during the 105th Congress on the DMCA legislation. BMI representatives alsopar-
ticipated in the numerous legislative activities that led to enactment not only of on-
line service provider ("OSP")liability reform (Title II of the DMCA) but also of other
provisions in the DMCA. For example, Marvin L. Berenson, BMI's General Counsel,
participated in the OSP negotiations coordinated by Representative Bob Goodlatte,
a member of this Subcommittee.

II. BMI APPLAUDS THE HOLDING OF THIS IhARING.

At the outset, BMI would like to thank Chairman Coble for holding this oversight
hearing. Oversight hearings serve the salutary purpose of stimulating debate and
promoting understanding, by both elected officials and the public, of important pol-
icy issues.

Mr. Chairman, we also commend you for your fair-minded and even-handed lead-
ership of the Subcommittee during a time of great tension in copyright law as pol-
icymakers are forced to navigate the intersection of law and technological change.
We would also commend the rankingminority member of the Subcommittee, Mr.
Berman, as well as the leadership of the full Committee on the Judiciary, Chairman
Hyde and Ranking Member Conyers.

During the past three decades, the modem era of U.S. copyright law, the Sub-
committee has earned a well-deserved reputation.'for fairness and openness. The
Subcommittee has contributed to a body of law widely hailed as a huge success, and
authors and copyright owners are the beneficiaries of the Subcommittee's work-
product.

This is not to say that mistakes in process and substances are not sometimes
made. Routinely, after the enactment of major legislation, Congress must pass
"clean-up" or "housekeeping" legislation, and amend its own amendments. This is
an integral part of the legislative process.

In this regard, this oversight hearing is an important first step. BMI stands ready
to participate constructively in the Subcommittee's future steps.

Ii. THE WORK FOR HIRE AMENDMENT SHOUI.D lIE REPEAL.E).

BMI would like to make four points about the work made for hire amendment.
First, the amendment became a part of a "must pass" piece of legislation (the Sat-

ellite Home Viewer Improvement Act) late in the legislative process and was not
subjected to public debate and discussion. We do not question the motives of those
who drafted the amendment or ensured its enactment. We only note that many in-
terested parties, including BMI, were not offered an opportunity to discuss the
amendment's merits or to publicize its potential passage.

Second, the amendment--by expanding the commissioned work for hire categories
to include "sound recordings"-amounts te a substantive change in American copy-
right law. If the change is not a substantive one, there would have been no reasons
for the amendment in the first place and it can safely be repealed.

Third, the amendment should be repealed for another reason: the amendment will
have a deleterious effect on authors in their capacity as recording artists. BMI be-
lieves strongly in the rights of composers, songwriters and publishers to own the
copyright in their works. BMI also believes that performers who create sound re-
cordings are, in many instances, the authors of those recordings. The work made
for hire doctrine ser'." s as a limitation on the rights of authors generally. By elimi-
nating the termination right, the amendment clearly takes power away from the
performer(s) in relationship to the recording company. This power shift could have
serious financial repercussions for performing artists who in many cases transfer
the rights to their copyrighted works early in their careers when the value of the
recordings may not be fully realized. The amendment may also have unintended
consequences. For example, the new digital economy is creating new means of dis-
tribution of albums, and individual tracks that may not be part of a collective work.

In any event, from a substantive perspective, the amendment modifies a key ele-
ment in the 1976 Copyright Act: the performing artist's termination rights. As this
Committee noted in its Report for the 1976 Act, a provision of this sort is needed
because of an unequal bargaining position of authors, resulting in part from the im-
possibility of determining a work's value until it has been exploited." H.R. Rep. No.
94-1476 at 124 (1976).
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Fourth, and finally, the most effective way for the Congress to proceed would be
for the amendment to be repealed immediately "without prejudice." The copyright
law should be returned to what it was one day before enactment. Thereafter, the
Subcommittee could then continue its hearing process, and if the proponent's of
change satisfy their burden of persuasion, the Subcommittee would be authorized
to determine what further amendatory course to take.

CONCLUSION

BMI appreciates the opportunity to submit these written comments and looks for-
ward to working with the Subcommittee to resolve the serious issues raised by the
work made for hire amendment.

COL.MiwA UNIVERSITY IN TIlE C'|i"
OF NWw YoiI, Sliiool. OF I\w,

N'w York, NY, May 30. 2000.
Hon. HOWAR(D CO|B.L-,

Hon. HOWARD BERMAN,
Subcommittee on Courts and Intelhctual Property,
Committee on the Judiciary.
House of Representatices, Washington. DC.

Re: Sound Recordings Work for Hire amendlnent to "Intellectual Property and Com-
munications Omnibus Reform Act of 1999"

DEARt CI1AIIRMAN COIII.BE AN RE',tIS-NTA'\I'Iv' BFICMAN: I write in connection with
the Hearing held May 25, 2000 concerning the addition last year of the category"sound recordings" to the list of commissioned works capable of becoimng "works
made for hire" by contract pursuant to 17 U.S.C. § 101. You have already received
a letter signed by several teachers of intellectual property law urging th'e removal
of the sound recordings category. I agree with and endorse the analysis and arg-u-
ments made in that letter, but prefer to write individually, and to emphasize some
further considerations.

Addition of sound recordings to the commissioned works for hire categories was
not a "technical correction." The consequence of making a commissioned work one
"for hire" is to remove the author from all future determination of the economic and
artistic fate of her work. Under the Copyright Act, the creator of a "work for hire"
is not even considered a statutory "author." Unlike other creators, she has no right
under § 203 to terminate grants of rights under copyright thirty-five years following
their execution. Yet Congress has long recognized that authors often fail to share
in their works' success, and has accordingly provided for a "new estate," a second-
chance for authors to reap the rewards to which their creativity entitles them, and
which the Constitution anticipates, by empowering Congress "to promote the
progress of science and useful arts by securing . . . to authors . . . exclusive
rightisi," (emphasis supplied).

Stripping performing artists of their statutory authorship status carries other del-
eterious consequences as well. Some courts have held that an employee for hire, as
a non-author or copyright purposes, is also a non-author for purposes of claiming

a night to prevent misattributions of authorship credit, under the Lanham federal
trademarks act. See, e.g., Cleary v. News Corp., 30 F.3d 1255 (9th Cir. 1994); cf.
17 U.S.C. § 106A (employees for'hire not entitled to assert fights, including right of
attribution, under Visual Artists' Rights Act). Thus, converting performing artists
into employees for hire not. only excludes them from the future control or the copy-
right in their works, it can also operate to deny them the ability to ensure that oth-
ers not falsely take credit for creating the recorded performance.

It has been suggested that the addition of the "sound recordings" category is none-
theless in fact a "technical correction": (1) because record producers systematically
have provided in their contracts with performing artists that their work is "for hire";
and (2) because sound recordings that include several "cuts" or selections, may be
considered "compilations" or "collective works," which already are included in the
list of § 101 categories. As to the first contention, saying a commissioned work is
"for hire" does not make it so. That is the point of a imitative statutory list. If the
category is not included, neither repetition nor analogy will shove in what Congress
left out.

As to the second, if the sound recordings assemble preexisting recorded selections,
particularly from different performers, the compilation or collective work character-
izations may be appropriate, and the work may be "'for hire" if it meets the other
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requirements of J 101(2). It is important to emphasize, however, that the preexisting
recorded material is not transformed *nto a work for hire by virtue of its later inclu-
sion into a compilation or collective wrk. See 17 U.S.C. §§ 101,103.

More significantly, even were the "collective work" abel accurately applied to
some sound recordings of the past, the designation will cease to describe the sound
recordings created and distributed in the future, and, for that matter, even today.
Current and potential modes of exploitation decouple the song from the album: with
on-demand digital delivery of individual recorded performances, consumers can
sever the tie that bound them to the hole album. Songs are and will be produced
and exploited for individual streaming and/or downloading. If the songs first ap-
peared on a collective work for hire, the performing artists may not terminate the
producer's fights in the individual songs. But if the songs are created and marketed
separately, as I believe they will be to an ever-increasing extent, then no collective
works characterization can remove the performing artist from her work. By con-
trast, the new addition of sound recordings does accomplish that end, for the label
"sound recording" applies to any original fixation of sounds, and hence governs
4csingles" as well as "albums."

Seen in this light, the deleterious consequences for artists become painfully appar-
ent. Just when the Internet begins to afford artists more autonomy, the new addi-
tion of sound recordings to the list of contract-generated works for hire means that
any recourse to a record producer can contractually denude the performer of his
copyright, not only by means of a long-term assignment, but forever, because once
the work is deemed 'for hire," the rights granted cannot be recaptured.Sincerely,

JANE C. GINSBURG.

MARITIME MUSIC, INC.,
Southampton, NY, June 7, 2000.

Hon. HOWARD COBLE, Chairman,
Subcommittee on Courts and Intellectual Property,
Committee on the Judiciary,
House of Representatives, Washington, DC.

Re: Expansion of Work-For-Hire Doctrine

DEAR CHAIRMNAN COBLE: I am writing to you as an individual performer and as
a member of AmSong, Inc. to express my deep concern regarding the recent amend-
ment of Section 101 of the United States Copyight Act to include sound recordings
in the definition of "works made for hire". Although I was unable to attend the May
25, 2000 House Subcommittee on Courts and Intellectual Property hearings on the
work for hire legislation, I feel very strongly that the amendment should be re-
pealed, and am grateful for the opportunity to submit this statement for the record.

The amendment, which was introduced as 1011 (d) of the Intellectual Property
and Communications Omnibus Reform Act, was dubbed a "technical amendment."
However, the amendment is fair from technical. It has made a significant change
in the law which will be devastating to recording artists if the language remains.
The new law-which was implemented at the behest of the corporate interests rep-
resented by the Record Industry Association of America-constitutes an erosion of
our right as creators to retain ownership and control of our works which is con-
tradictory to the very purpose of our copyright laws. The RIAA does not represent.
me nor does it represent any other recording artists I know and although the RLAA
does take stands on issues that are beneficial to recording artists, it is apparent that
we have divergent interests with respect to the practical application and ramifica-
tions of "work for hire" legislation.

The new law now deprives performers of the right to terminate grants of our per-
formances and master recordings since no termination right is available for works
created by an artist as h "work made for hire." This termination right, which has
been available to each of us as authors since sound recordings became subject to
federal copyright protection, afforded performers a chance to reclaim our work after
the passage of the statutorily prescribed number of years (56 years for pre-1978 re-
cordings and 35 years for recordings made on or after January 1, 1978). It was ex-
pressly designed by Congress to allow authors and creators to regain control of our
own original creations. Under the new law, performers will now be locked into
agreements with record labels for the life of copyright in the performance. In effect,
it puts performers in a worse position than songwriters, poets, novelists, graphic
artists and other authors and creators, all of who continue to enjoy the Congression-
ally guaranteed "Second bite at the apple."
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I have been performing on sound recordings since the 1960s. It has taken years
of my life and countless dollars to rectify the problems created by my early record-
ing and production agreements which were very heavily weighted in favor of my
record label and which for many years included the heretofore unenforceable "work
for hire" provisions. This was the case despite the fact that I wrote and performed
the compositions on each Album, engaged and paid the producer, musicians, back-
ground vocalists, and technical staff, and ultimately approved the final product be-
fore delivering each album to the record label. Moreover, I have always been respon-
sible for and paid the entire cost of recording my albums. Accordingly, I am sure
you can understand how it is inconceivable to me that the record company or any
one other than myself be deemed the "'author" of my work. The notion that my a-
bums are part of some sort of collaborative collective work is simply not accurate.
This could not have been the intent of the framers of our Constitution when they
provided for copyright protection for authors, nor could this have been the intent
of Congress in passing this recent legislation.

On behalf of myself and my fellow performing aitists, I ask you to restore our
rights as members of the creative community by supporting legislation to remove
sound recordings from the category of works made for hire.

Sincerely,
Bii.ux Joul.

BENJAMIN N. CAR)OZ() St'il)0l. (F LM\,
Yi'siIVA UNIVEItSITY,

New York, NY, June 16, 2000.
Hon. HOWVARD) COBLIE, Chiairilarl,

Subcommittee on Courts and.Intellectual Properly.
Committee on the Judiciary,
House of Rcpresentatives, Washington, DC.

RE: Sound Recordings as Works Made for Hire

DEAR MR. CHiAn.wlm: Thank you again for inviting me to testify before the Sub-
committee on Courts and Intellectual Property on the unfortunate addition of"sound recordings" to the works made for hire provisions of the 1976 Copyright Act,
17 U.S.C. § 101 (2000). The hearing, held on May 25, 2000, was an important and
illuminating discussion of the usually little-noticed work-made- for-hire provisions.

I am writing this letter to clarify some of the points that were made at the hear-
ingand request that you make itpart of the public record.

The history of the work-made-for-hire provisions needs to be understood in order
for the Committee and the Congress to make the right decision regarding repeal of
the inclusion of "sound recordings." Immediate repeal is the right decision.

In the Copyright Clause, Art. I, Sec. 8, cl. 8, the Framers explicitly chose to place
"exclusive nghts" in creative works into the hands of "authors,' and simultaneously
rejected publishers, disseminators, guilds, or industry as primary rights holders. To
be frank, the work made for hire doctrine, which permits an employer or commis-
sioner to be the "author" for copyright purposes is at odds with t e plain language
of the Clause. It is, in reality, an end-run around the Framers' decision to place the
power over creative works into the hands of those who created them.

Nevertheless, the courts over the years developed the work-made-for-hire doctrine,
reasoning that it was appropriate to make an employer the author of the works of
his employees, because he had provided the "instant and expense" of the creation.
In other words, where the employer was the primary cause for the creation of the
work, the employer should be considered the author.

This reasoning naturally applies to employers of full-time employees and was ex-
tended to those who commission works when Congress amended the Copyright Act
in 1976.

In 1986, Senator Thad Cochran nicely explained the justifications for work-made-
for-hire status as follows:

The theory of the work-for-hire doctrine is that the employer or commission-
ing party is entitled to authorship of the work because he conceives, directs, and
controls the production of the work and bears the financial risks of develop-
me nt. While this argument is a strong one for works prepared by an employee
in the course of his employment, it is not always applicable to freelancers who
often conceive and develop a work in their own studios.

132 CONG. REC. 99th Cong., 2nd Sess. (Apr. 17, 1986) (introducing S. 2330 A bill
to amend the copyright law regarding work made for hire).
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As I stated in my testimony, the legislative history of the 1976 Copyright Act indi-
cates that originally there were to be no categories of commissioned works made for
hire. Work made for hire was to be limited to employer/employee relationships.
Pressure from the industries, though, soon opened the door to commissioners, and
the drafters eventually chose nine categories of works that could be included under
the commissioned works made for hire provisions. Oversight Hearing on the United
States Copyright Office and Sound Recordings as Work for ire: Before the
Subcornni. on Courts and Intellectual Property of the House Comm. on the Judiciay,
106th Con&., 2d Sess. (2000Xstatement of Professor Marci A. Hamilton, Thomas H.
Lee Chair in Public Law, Benjamin N. Cardozo School of Law). The reasoning was
that the commissioned works included were on similar footing with employers, viz.,
they provided the instant and expense of the creation. H.R. REP. No. 1476, 94th
Cong., 2d Sess. 121., reprinted in 1976 U.S. CODE CONG. & ADMIN. NEWS 5659,
5736. In other words, they were responsible for its creation.

The 1999 amendment of the commissioned works provisions to include "sound re-
cordins" flies in the face of accepted work-made-for-hire theory by permitting the
recording companies to insist on work-made-for-hire agreements in circumstances
where the artists have supplied the instant and expense of the creation.

There was some discussion at the May 25, 2000 oversight hearing on the question
of whether an album waf, a work-made-for-hire before the work made for hire provi-
sions were amended to include "sound recordings.' Under existing industry practice,
such a claim is dubious.' While works not explicitly named in the commissioned list
may fall under other categories, they only properly do so where the commissioner
causes the work to be made. Thus, a collection of short stories written by and at
the expense of a single author should never fall under these provisions, but where
a publisher brings together a collection of short stories through its own initiative
and expense, the work may be a collective work. 17 U.S.C. § 101(2). The same is
true for albums. When the album is put together on the initiative and expense of
a single author, no industry should have the right to impose a work-made-for-hire
agreement on that author and thereby steal the author's rightful legal status. If the
album, however, was created at the expense of a record label, the album could be
considered a collective work as that term was intended under the 1976 Copyright
Act.

The legislative history makes clear, therefore, that Congress would not have in-
tended to include albums or short stories that were put together at the instant and
expense of the author or artist. Moreover, the Copyright Clause brings such an ex-
tension of work made for hire into constitutional question. In those scenarios where
the artist is causing the work to be made and paying for its creation, a so-called
commissioner does not deserve the windfall work made for hire status bestows and
should be limited to negotiating for rights. By extending the reach of the commis-
sioned works made for hire category to all albums as the "sound recordings" amend-
ment does, Congress made a mistake. Repeal is the only appropriate answer.

Sincerely,
MARIci A. HAMILTON,

Thomas H. Lee Chair in Public Law.

PREPARED STATEMENT OF ANN E. CHAIToviTz, AMERICAN FEDERATION OF

TELEVISION AND RADIO ARTISTS

I. BACKGROUND

On November 29, 1999, Congress passed the Consolidated A'ppropriations Act
20002, an appropriations bill, containing over 1,000 pages. Tucked away in one of
its titles, the Satellite Home Viewer Improvement Act 3 , an amendment labeled
'Technical Amendments," changed the Copyright Law to the detriment of recording
artists. Without consultation with performers or their representatives, without prior
notice, without legislative committee hearings, and without debate in either the
House of Representatives or the Senate, the amendment added "sound recordings"
to the list of works which could be a "work made for hire" under that definition in
the Copyright Act (17 U.S.C. § 101). Significant rights of thousands of performing

' The fact that music industry contracts routinely include a "work-made-for-hire" clause is ir-
relevant. Copyright industry contracts typically far exceed statutory boundaries. The measure
of the authors rights must come from the statute and the Constitution, not industry attempts
to overreach.

2 Pub. L. No. 106-113, 113 Stat. 1501 (1909).
3S. 1948, Tit. 1. (1999) incorporated in and passed as Consolidated Appropriations Act 2000,

Pub. L. No. 106-113, 113 Stat. 1501 (1909)
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artists were wiped out by the inclusion of those two words, "sound recordings,"
under the label of a "clarifying change.4"

The addition of "sound recordings to the definition of works made for hire cannot
be called a "clarifying change" or a "technical amendment." MaryBeth Peters, the
Register of Copyrights, stated that this amendment made a substantive change in
the law: "I have also been asked if this is a technical amendment. And the answer
is no. It is a substantive amendment" Billboard, January 16, 2000. Legal scholars
and practitioners agree that the addition of sound recordings limited the rights of
performers. William Krasilovsky, co-author of the industry text "This Business of
Music" and a leading music business attorney-who was actively involved in the dis-
cussion leading to the enactment of the 1978 Copyright Act-put it succinctly: "This
wasn't a 'clarification.' That's fraudulent .... This is a substantive change." No
one can seriously argue that it is not.

I. LEGAL CONTEXT

The framers of the Constitution recognized the importance of providing incentives
to authors and inventors which, by stimulating creativity, would result in benefits
to society as a whole. Article 1, Section 8, Clause 8 of the Constitution gives Con-
gress the power "to promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their respective
writings and discoveries." As the Supreme Court has said, the purpose of copyright
is "to encourage people to devote themselves to intellectual and artistic creation" 6

and the "encouragement of individual effort by personal gain is the best way to ad-
vance public welfare through the talents of authors." The first Copyright Act
passed in 1790 and all subsequent copyright laws enacted since then have had this
Constitutional purpose as their underpinning. From Article 1, Section 8, Clause 8
through the 1976 Copyright Act, the author is paramount. The author is the person
with the creative talent and that talent inures to the common good. When author-
ship is not recognized or the rights of the author are significantly limited, not only
the author, but also society as a whole will suffer. Stripping performers of their sta-
tus as "authors" and thereby depriving them of significant rights under the copy-
right laws does not meet the Constitutional goal. V does not secure to them "the
exclusive rights contemplated by the Constitution but rather grants those exclusive
rights in the first instance to the record company, notwithstanding the fact that The
creative genius in the performance rests with the performer.

Under the Copyright Act, the author in the first instance is the copyright owner
of a work. 17 U.S.C. §201(a). Where a work is "made for hire," the employer, not
the creator, is considered the author ab initio. 17 U.S.C. §201(b). In enacting the
1978 Copyright Act, Congress defined a "work made for hire" as follows:

A "work made for hire" is "

(1) a work prepared by an employee within the scope of his or her employ-
ment; or

(2) a work special ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a
translation, as a supplementary work, as a compilation, as an instructional text,
as a test, as answer material for a test, or as an atlas, if the parties expressly
agree in a written instrument signed by them that the work shall be considered
a work made for hire. For the purpose of the foregoing sentence, a "supple-
mentary work" is a work prepared for publication as a secondary adjunct to a
work by another author for the purpose of introducing, concluding, illustrating,
explaining, revising, commenting upon, or assisting in the use of the other
works, such as forewords, afterwords, pictorial illustrations, maps, charts, ta-
bles, editorial notes, musical arrangements, answer material for tests, bibliog-
raphies, appendixes, and indexes, and an "instructional text" is a literary, pic-
torial, or graphic work prepared for publication with the purpose of use in sys-
tematic instructional activities.

Category (1) of the above definition applies to regular employees-those who have
taxes withheld, health benefits, working places in the employers' offices, etc.8 In en-

4H. R. Conf. Rep. No. 106-464, at 105 (1999).
5M. William Krasilovsky, "Work for Hire Law Rattles Proponents of Artists' Rights, Billboard,

January 15, 2000.6Goldstein v. California 412 U.S. 546 (1973)7Mazer v. Stein, 347 U.A. 201 (1954)
8 Comniunity for Creative Non-Violence v. Reid, 490 U.S. 730 (1989). Reid listed thirteen fac-

tors to be considered in determining whether a hired party is an employee: (1) the hiring party's
right to control the manner and means of production; (2) the skill required of the hired party;
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acting the 1978 Act, Congress specifically limited the category (2) types of works
made for hire above-those specially ordered or commissioned-to nine specific and
distinct categories.

Unlike the recent addition of "sound recordings" to the list of commissioned
works, when Congress initially considered what works should be included in that
list, it debated the issues and consulted with the various interested parties until it
achieved a "carefully balanced compromise." 9

The status of works prepared on special order or commission was a major issue
in the development of the definition of "works made for hire" in section 101,
which has undergone extensive revision during the legislative process. The basic
problem is how to draw a statutory line between those works written on special
order or commission that should be considered as "works made for hire,' and
those that should not. The definition now provided by the bill represents a com-
promise which, in effect, spells out those specific categories of commissioned
works that can be considered "works made for hire" under certain cir-
cumstances.10

In contrast to the consideration that went into the original drafting of the defini-
tion of "work made for hire," the amendment adding sound recordings was done
without any prior consultation with performers or their representatives. This
amendment clearly does not "further the objectives of the copyright owner" and does
not recognize the "legitimate needs of all interests involved."

The amendment to include sound recordings as a specially ordered or commis-
sioned work that can be a "work made for hire" has a direct and profound effect
on recording artists. It strips artists of the significant right of termination. In the
1978 Act, Congress provided that authors and certain of their heirs have the right
to terminate transfers of copyright 35 years after the date of the transfer and, there-
by, recover ownership of the copyright.

After thorough debate, Congress made a policy decision to provide termination
rights to authors to "safeguard[ I authors against unremunerative transfers. A provi-
sion of this sort (was created] because of the unequal bargaining position of authors,
resulting in part from the impossibility of determining a work's value until it has
been exploited." 11 The authors of all copyrighted works enjoy termination rights, ex-
cept for creators of works made for hire.' 2 Thus, this recent amendment to the Copy-
right Act adding sound recordings to the list of commissioned works which can be
considered works for hire eliminates the ability of performing artists to terminate
their transfers and regain ownership of their recordings. Register of Copyrights
MaryBeth Peters has stated, ". . . before the new law, artists absolutely had the
right to reclaim [their sound recordingsl." 3 Congress surely did not intend to strip
artists of this right.

Under the earlier Copyright Act, there were two terms of copyright protection.
The initial term was 28 years with a renewal term of first 28, later 47, and now
67 years. The Congressional purpose in having two distinct terms was to allow the
author to enjoy the fruits of his or her creation by recapturing the cop right after
the initial 28 year term. The rationale behind the two terms was stated in the Com-
mittee Report accompanying the 1909 Copyright Act:

It not infrequently happens that the author sells his copyright outright to a
publisher for a comparatively small sum. If the work proves to be a great suc-
cess and lives beyond the term of 28 years, your Committee felt that it should

(3) the source of the hired party's instrumentalities and tools; (4) the location of the work; (5)
the duration of the relationship between the parties- (6) whether the hiring party has the right
to assign additional work; (7) the extent of the hired party's discretion over when and how long
to work; (8) the method of payment; (9) the hired party's role in hiring and paying assistants;
(10) whether the work is part of the regular business of the hiring party; (11) whether the hiring
party is in business; (12) whether the hiring party provides employee benefits; and (13) the tax
treatment of the hired party.

'H. R. Rep. No 94-1476, 94th Cong., 2d Session (1976).
10°H. R. Rep. No 94-1476, 94th Cong., 2d Session (1976).
"1 H. R. Rep. No 94-1476, 94th Cong., 2d Session (1976).
12 The concept of termination rights is not unique to the area of sound recordings. Authors

of pre-1978 musical compositions, books, poems and other original works of authorship have
been asserting termination rights for the past 22 years. In the music industry, the termination
right has enabled songwriters to renegotiate--or end-inequitable contractual relationships with
the original grantees of their music publishing rights. This is common practice in the music in-
dustr and has become part of, and not disturbed, the business practice. There is no reason for
affording performing artists a narrower scope of rights than those afforded to other authors.

13Bill Holland, Hearings Sought on 'Work For Hire' Law, Billboard, January 29, 2000, at 9.
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be the exclusive right of the author to take the renewal term and the law should
be framed. . .so that he could not be deprived of that right. (Emphasis Added.)

In enacting the 1978 Copyright Act Congress eliminated, with the exception of
subsisting copyrights, the dual term of" protection for a single period of years. Con-
gress continued to believe, however, that the author should be allowed, at some
point, to recapture the copyright. Therefore, they provided termination rights to per-
mit authors to terminate transfers of copyright 35 years after the date of transfer.

II1. SOUND RECORDINGS DID NOT CONSTITL'Tr WORKS MADE FOR HItRE

It has been argued that sound recordings have always been works for hire under
the copyright law and that this amendment makes no changes in existing law. 14

This argument fails under both the language of the statute as it existed prior to
November 26, 1999 and existing case law interpreting the statute.

Recording artists' works [were] not works-for-hire because the typical artist is
not a record company employee (footnote omitted and sound recordings (were)
not one of the types of commissioned works eligible for work-for-hire status.",

As we show in Part A below, the courts that addressed the question under the
pre-amendment law held that sound recordings were not works made for hire. And,
although the record industry claims that sound recordings are compilations or col-
lective works, and thus were always works made for hire under the pre-amendment
law, sound recordings plainly are neither. Finally, the record companies' self serving
claim that their actions in registering sound recordings as works made for hire
makes them so is without any merit.

Moreover, as we show in Part B, sound recordings are of such a different nature
from the nine categories of specially commissioned works that Congress decided
were appropriate for work made for hire status when it enacted the 1978 Copyright
Act that, as a matter of policy, they should not have been added as a separate, new
category.
A. Under Pre-amendment Law, Sound Recordings Were Not A Type of Specially

Commissioned Work That Could Constitute A "Work Made for Hire" under that
Prong of the Definition

1. Prior to the Amendment, Sound Recordings Could Not Be Considered as
Works Made For Hire Because They Were Not Included in the Definition

Congress was quite explicit in listing nine categories of commissioned works
which could be considered "works made for hire." 'The course of negotiations indi-
cates that the scope of the work-for-hire definition, especially the scope of the com-
missioned works category, is limited so as not to include sound recordings." Ryan
A. Rafoth, supra n.14, at 1048.

The Supreme Court has held that "only enumerated categories of commissioned
works may be accorded work for hire status." Community for Creative Non-Violence
v. Reid, 490 U.S. 730, 748 (1989). The three courts that have considered whether
sound recordings can constitute "works made for hire" under the specially commis-
sioned work prong of the definition have all concluded they cannot. Lulirama Ltd.
v. Axcess Broadcast Services, Inc., 128 F3d 872 (5th Cir. 1997); Ballas v. Gennara
Tedesco, 41 F. Supp. 2d 531 (D.N.J. 1999); Staggers v. Real Authentic Sound, 77 F.
Supp. 2d 57 (D.D.C. 1999). 16 As the United States District Court for the District
of Columbia ruled a mere month before the RIAA sought to amend the Copyright
Act, "Ibjecause a sound recording does not fit within any of the nine categories of'specially ordered or commissioned' works, whether it was made for hire depends on
whether [the author] was [an) employee and prepared the sound recording within
the scope of that employment [prong one of the definition]." Staggers, 77 F. Supp.
2d at 64. Accord, Ballas, 41 F. Supp. 2d at 541 (" The definition does not provide

14 Billboard, January 29, 2000, p. 9 reporting on an interview with Hilary Rosen, President
and CEO of the Recording Industry Association of American in which she claims that the
amendment is "a confirmation of the understanding that has always existed."

15Ryan A. Rafoth, Note, Limitations of the 1999 Work.For.Hire Amendment: Courts Should
Not Consider Sound Recordings To Be Works.For.Hire When Artists Ternmination Rights Begin
Vesting in Year 2013, 53 Vand. L. Rev. 1021, 1029 n.3 (2000).

'6 The exclusivity of the enumerated categories had earlier been affirmed in a non-sound re-
cording context by the Fifth Circuit Court of Appeals:

[Tlhe legislative history underscores the clear import of the statutory language: only
enumerated categories of commissioned works may be accorded work for hire status.

Easter Seal Soc'y for Crippled Children and Adults v. Playboy Enters., 815 F.2d 323, 328 n.8
(5th Cir. 1987). Accord, Lulirama, Ltd. v. Acxess Broad. Services, Inc., 128 F.3d 872, 877 (5th
Cir. 1997).
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that a sound recording standing alone qualifies as work for hire under Section 101
(2).") 17

Knowing that most recording artists will not fall within the definition of employee
set forth by the Supreme Court in Community for Creative Non-Violence v. Reid, the
record companies amended the specially commissioned work prong of the definition
in response to the past, and to change the outcome of future, court decisions.

2. Sound Recordings Are Not Compilations or Contributions to Collective
Works

Sound recordings simply do not fit within the previously existing nine categories
of commissioned works that could become works for hire, although the record con-
panies have asserted that they could be considered "compilations" or "contributions
to a collective work." This is rarely the case.

In order to be a compilation, the album must consist of separately preexisting ma-
terials.1T A sound recording of a particular musical composition cannot be consid-
ered a "compilation" because it is a fully integrated work. A record album consists
of recordings of several musical compositions unified by a common concept and has
generally beqn brought together by the featured recording artist who, as required
y his/her contract, delivers recorded albums as a set of master tapes "completed,

fully edited, mixed, leadered and equalized. . . ." -
As 'The Time Bomb in the Record Company Vaults"(1 explains, lilt is unlikely

that a set of new sound recordings by a single author would be considered a collec-
tive work or compilation." Examples of collective works and compilations listed in
the Copyright Act are works that are typically created by multiple authors. And,
as copyright experts Melville and David Nimmer explain, Congress did not classify
three one-act plays as a collective work because the originality involved in the selec-
tion and arrangement was minimal and did not warrant a collective work copyright.
In the recording process, because of the cost involved, artists tend to record and de-
liver the approximate number of songs that they are contractually obligated to de-
liver so the record company does not even exercise selectivity in choosing the songs
for the album. Also, since record companies release single recordings as well as al-
bums, they cannot seriously argue that the recordings were commissioned for use
as a contribution to a collective work or compilation because the record companies
also plan to distribute the recordings as singles.

Under certain circumstances, such as 'The Best Hits Of" type records, certain
sound recordings might be considered compilations, but the vast majority of re-
corded albums would not qualify as compilations or collective works. Indeed, with
the advent of electronic delivery systems, the recorded album as we know it might
disappear, and artists' performances will be captured on individual sound recordings
and transmitted one by one.

3. Copyright Registration Does Not Make Sound Recordings Works Made for
Hire

No conclusion can be drawn from the fact that sound recordings have been reg-
istered in the Copyght Office as "works made for hire." While the record compa-
nies have always filed these copyright registrations as works made for hire, simple
registration, especially one that is contrary to law, is not determinative. Just reg-
istering something as a work made for hire does not make it one. None of these
copyright registrations has been challenged because the issue will not become ripe
until 2013, the first year that the copyright owners of sound recordings may exercise
their termination rights under the Copyright Act. It is the record companies that
prepare and file applications to register claims to copyright in sound recordings. The
performing artist rarely, if ever, sees the application before it is filed. Absent some
apparent reason made obvious to them from the deposited copy, the Copyright Office
would not ordinarily question the assertions of authorship made on the application.
Therefore, under the law and under Copyright Office practices, no conclusion can
be drawn concerning authorship.

17 H. R. Rep. No. 94-1476, 94th Cong., 2D Session (1976)
18 A compilation is "a work formed by the collection and assembling of pre-existing materials

or of data that are selected, coordinated, or arranged in such a way that the resulting work as
a whole constitutes work of authorship." 17 U.S.C. 1 101.

19Counseling Clients In The Entertainment Industry (1994) at 188 par. 24(g) (recording agree-
ment).

2ORandy S. Frisch and Matthew J. Fortnow, The Time Bomb in the Record Company Vaults,
in Entertainment Publishing and the Arts Handbook (1994).
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4. The Artist Is the Author
Hilary Rosen, President of the Recording Industry Association of America, has ar-

gued that sound recordings should be works made for hire because otherwise "every
creative participant on the album would be a co-author under the copyright law."23

That simply is not the practice in the industry and is not accurate under the copy-
right law. Side musicians and background singers, the non-featured performers, tra-
ditionally have been considered employees when performing on sound recordings
and fall within the first prong of the work made for hire definition under the criteria
set forth by the Supreme Court in Community for Creative Non.Violence v. Reid, 490
U.S. 730.

Neither producers nor record companies generally make sufficient creative con-
tributions to be authors. In order to be considered an author, they must contribute
authorship to the sound recording. "Originality itself must exhibit a modicum of in-
tellectual labor in order to constitute an author." 22 "(The Supreme Court) defines
author as the person to whom the work owes its origin and who superintended the
whole work, the 'master mind.'{footnote and citation omittedi" Aalmuhammed v.
Lee, 202 F.3d 1227, 1233 (9th Cir. 2000). Clearly, this is the featured artist--the
record companies accept completed albums from the featured performers. They can-
not be considered joint authors of the sound recording since they do not contribute
authorship. Aalmuhammed v. Lee, 202 F.3d 1277; Lakedreams v. Taylor, 932 F.2d
1103 (5th Cir. 1991).
B. Sound Recordings Are Fundamentally Different From the Other Categories in the

Specially Commissioned Work Prong of the Definition
Sound recordings are substantially different from the other categories enumerated'

in the definition-motion pictures or other audio visual works, translations, supple-
mentary works, compilations, instructional texts, tests, answering materials to a
test and atlas. Unlike the other categories, the artist here pays for the finished
product. The record company acts like a mortgage bank and provides a loan to the
performer to finance the recording in the form of an "advance. That advance is "re-
couped" by a record label when it deducts the advance from royalty payments owed
to an artist for sales of that recording. However, unlike a mortgage bank, the record
company maintains ownership of the work even after the artist has "paid back" the
advance. Imagine the absurdity of the bank still owning your house after you have
paid off the mortgage! Although not every recording recoups (i.e., pays the loan
back), virtually ever), recording that still has value after 35 years has fully recouped
its advance payments. Acknowledging the inequity and unfairness of this situation,
Congess provided authors with a second bite at the apple (see termination rights
le slative history, p. 4). None of the works in the other categories are financed by
the authors.

Moreover, records are much less collaborative than the other items listed, and the
record company makes negligible creative contributions. A record album consisting
of featured recordings of several musical compositions has generally been brought
together by the featured recording artist who, as required by his/her contract, deliv-
ers recorded albums as a set of master tapes "completed, fully edited, mixed, lea4-
ered and equalized .... .23 In addition, as a recent law review article concluded,

The relationship between artists and record companies does not elicit the con-
cerns that motivated Congress to establish the commissioned work categories.
Unlike record compares, encyclopedia and textbook publishers contribute sig-
nificant creative effort by compiling the works of many authors. [footnote omit-
ted) The level of effort required to compile sound recordings pales in comparison
to that required for textbooks and encyclopedias, which are compiled by coordi-
nating thousands of scientists, authors and artists. [footnote omitted) Unfair-
ness would result to textbook publishers if all the contributing authors had ter-
mination rights because reuse of their contributions in subsequent editions
would require renegotiation on an infeasible scale. [footnote omitted] On the
other hand, termination is not unfair to a record company because a single
album usually contains one or a few artists with whom the company would have
to renegotiate. (footnote omitted] Because Congress intended the commissioned
works prong to accommodate works that require laborious compilation proc-
esses, which add substantial economic value to the compiled works [footnote

21 Billboard, January 22, 2000 p. 122.
2Nimmer on Copyright, Section 1.02.23Counseling Clients In The Entertainment industry (1994) at 188 par. 24(g) (recording agree-

ment).
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omitted), sound recordings should not be included within the scope of comms.
sioned works.24

Proponents of this amendment argue that a record is like a motion picture, and
since motion pictures are listed as a possible work made for hire, then sound record.
ings should be listed as well. This is a false analogy. The real analogy is between
recording artists and book authors. Like a recording artist, the author of a book cre-
ates the idea for the book (sometimes over a lifetime), and starts the creative proc-
ess wel before walking into the publisher's oMce. A publisher might ofTer the writer
a large advance, an editor to work with, cover artwork, manufacturing and market-
ing services. The publisher's contributions are analogous to the record company fur-
nishing the recording artist with advances, A&R input, artwork, marketing and
other similar services.

Of the nine categories of works made for hire, five are directly related to book
publishing. Specifically, a translation, an instructional text, a test, answer material
for a test, and an atlas. Congress did not go overboard and include all textual mate-
rial. Congress recognized that novelists, featured writers of nonfiction, poets. etc.,
all should maintain their status as original creators and owners of their works. But
with this amendment, there is no distinction between different types of sound re-
cording performances. An album made up of tracks by numerous different artists
for a theme created and directed by the record company is treated exactly like a
featured artist album. There is no deliberate carving out of the exceptions. Effec-
tively, with this broad language, Congress has thrown the baby out with the bath
water.

Although the specially commissioned work prong of the definition requires that
the artist expressly agree that the sound recording will be a work made for hire,
this will not provide adequate protection to artists. fact, most royalty artists' con-
tracts provide both 1) the transfer of the copyright in the sound recording from the
recording artist to the record company and 2) that the recording is a work made
for hire. Of course, under the old law, the second provision was null because it was
contrary to law.3 . Because of this amendment, the previously unenforceable lan-
guage now presents a grievous threat.

A very few artists are powerful enough to negotiate that ownership of their sound
recordings shall revert to them at some time sooner than 35 years in the future.
and they have done so. Those negotiations, however, began with the legal premise
that the artist would regain ownership of the sound recordings after 35 years under
the termination rights provision of the Copyright Act. With this provision now elimi-
nated, it will be more difficult for even successful artists to negotiate to regain own-
ership of their sound recordings and, even if they can, the term of the transfer will
be longer as a result of this amendment.

New artists, who do not yet know the value of their recordings. the very people
this provision was intended to protect, do not have the clout to negotiate such a pro-
vision and, thus, will lose control and ownership of their sound recordings for eter-
nity. Many new artists enter disadvantageous deals with record companies "because
of the unequal bargaining position of authors, resulting in part from the impossibil-
ity of determining a work s value until it has been exploited. 2' The typical new art-
ist record contract permits a one-sided renewal by the record companies for seven
additional albums. As a result of this change in the law, new artists will perma-
nently lose ownership of their first seven to ten years' work counter to the very in-
terest that Congress hoped to protect by providing termination rights.

iV. THE ADDITION OF SOUND RECORDINGS TO THE DEFINITION OF WORKS MDE FOR

HIRE CONTRAVENES THE WIPO PERFORMANCES AND PHONOGRA.IS TREATY

On September 14, 1999, the United States adhered to the WIPO Performances
and Phonograms Treaty ("WPPI"), a treaty granting certain exclusive rights to per-
formers.

Article 6-Economic Rights of Performers in their unfixed Performances
Performers shall enjoy the exclusive right of authorizing, as regards their per-

forniances:

2 4 Ryan A. Rafoth, supra n.14, at 1050.
26...record contracts frequently include clauses stating that the artist is a record company

employee and/or that all the artist's work is commissioned as work for hire. footnote omittedfI
The law clearly indicated that these work-for-hire clauses have no effect regarding whether the
objective work-for-hire requirements are met' courts instead look to the actual relationship be-
tween the parties. (footnote omitted]" Ryan A. Rafoth, supra n. 14 at 1029.

6H. R. Pep. No 94-1476, 94th Cong., 2d Session (1976).
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(i) the broadcasting and communication to the public of their unfixed perform.
ances except where the performances is already a broadcast performance; and

(i) the fixation of their unfixed performances
Article 7-Right of Reproduction
Performers shall enjoy the exclusive right or authorizing the direct or indirect

reproduction of their performances fixed in phonograms, in any manner or form.
Article 8-Right of Distribyition
(1) Performers shall enjoy the exclusive right of authorizing the making avail-

able to the public of the original and copies of their performances fixed in
phonograms through sale or ot her transfer of ownership.

(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to
-determine the conditions, if any, under which the exhaustion of the right in

paragraph (1) applies after the first sale or other transfer of ownership of the
original or a copy or the fixed performance with the authorization of the per.
former.

Article 9-Right of Rental
(1) Performers shall enjoy the exclusive right of authorizing the commercial

rental to the public of the original and copies of their performances fixed in
phonograms as determined in the national law of Contracting Parties, even
after distribution of them by, or pursuant to, authorization by the performer.

(2) Notwithstanding the provisions of paragraph (1), a Contracting Party that.
on April 15, 1994, had andcontinues to have in force a system of equitable re-
muneration of performers for the rental of copies of their performances fixed in
phonograms, may maintain that system provided that the commercial rental of
phonograms is not giving rise to the material impairment of the exclusive right
of reproduction of performers.

Article 10-Right of Making Available of Fixed Performances
Performers shall enjoy the exclusive right of authorizing the making available

to the public of their performances fixed in phonograms, by wire or wireless
means, in such a way that members of the public may access them from a place
and at a time individually chosen by them.

As stated earlier, the employer of a work made for hire is the author ab initio
of the work. The employee-creator never had rights, and therefore, the United
States is not in compliance with the WVPPT.

The record companies have taken the position that sound recordings have always
been works made for hire. If sound recordings were works made for hire, rights
never existed in the ,performer. That is unlike the situation where the performer is
the author in the first instance and then assigns rights. Therefore, if the record
company's position is correct, the U.S. ratification of the WVPPT would have been
disingenuous since U.S. performers, having no juridical standing, could never enjoy
the exclusive rights which the treaty provides. On the other hand, if sound record-
ings have not been works made for hire before this change, the amendment adding
sound recordings to the list of commissioned works less than three months after
ratification of the WPPT make that treaty ineffective as it relates to U.S. perform.
ers. Curiously, a foreign performer recording on a foreign label would have greater
rights in the United States than a U.S. performer since the foreign performer's con-
tribution to a sound recording would not be a work for hire under the law of most
foreign countries.

Until recently, no performance right existed in sound recordings in the U.S. Be.
cause bf this gap in the law, most foreign countries, which do recognize a performing
right in sound recordings, have refused to pay royalties to United States performers
when their records are performed. These countries have argued that the United
States does not provide reciprocal rights to the performers In their countries; there-
fore they are under no obligation, even though they collect the royalties, to pay them
to U.S. performers. In 1995 Congress passed the Digital Performance Right in
Sound Recordings Act which provides royalties for the performance of certain
digitally transmitted performances. Performers were relying on that Act as a basis
for collecting foreign royalties for digital performances outside of the United States.
Foreign countries, which now collect performance royalties, have sought any excuse
to deny U.S. performers the right to collect performance royalties when sound re-
cordings embodying their performances are broadcast or otherwise transmitted. Th..
recent amendment denying performers juridical status will simply provide those
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countries with ammunition to continue to deprive U.S. performers of their perform.
ance royalties.

May 22, 2000.
Hon. HOWARn C)Ii.a,
Hon. How/MR B..,,
Subcommittee on Courts and Intellectual Property,
Committee on the Judiciary,
House of Represent lives, Woshington, DC.

Drm CHumN COBLE AND R.PRESENTATIVr. B:R tAN: The undersigned teachers
of intellectual property law write to commend you and your subcommittee on your
decision to reexamine a significant modification to 17 U.S.C. Sec. 101, made last No.
vember in Title I of S. 1948, the "Intellectual Property and Communications Omni-
bus Reform Act of 1999." This change in the Copyright Act, which added "sound re-
cording" to the list of commissioned works which are to be treated as "works made
for hire" when they are created subject to a qualifying writing, was no mere "tech.
nical correction" designed to clarify an otherwise settled point of statutory construct.
tion. Nor was it trivial in terms of its practical consequences: If left in place, the
new language will deprive many musical artists or the right they otherwise would
have en&oyed to benefit from a "second chance" in exploiting their recorded perform.
ances. This is because "works made for hire" are, by the express terms of the stat-
ute, exempt from the operation of its "termination of transfer" provisions. Indeed,
there appears to be a fundamental tension between the effect of the amendment.
on the one hand, and the policies underlying "termination of transfer," on the other.
Thus, a review of the kind you now are undertaking is very much in order.

Apparently, many recording industry contracts state that the contributions of re-
cording artists shall be considered "works made for hire." Under pre-November 1999
law, however, such provisions generally were not effective. The 1976 Copyright Act
favors the attribution of authorship to the individual or individuals actually respon-
sible for the creation of works. "Work made for hire" status is thus the exception
rather than the rule, and can exist only in certain circumstances defined by statute.
When-a contract designates an artist's contribution in this way. but the statute does
not recognize the designation, the agreement may operate as nn ordinary assign-
ment transferring the artist's share of the sound recording copyright. But it will not
prevent the artist (or his or her successors) from electing to recapture the rights
thus assigned under the Act's "termination of transfer" provisions: in the case of
See. 203, this opportunity arises 35 years after the date of the assignment, begin.
ning in 2013, while in that of Sec. 304. which applies to extended terms of copyright.
terminations could begin as early as 2028.

Under the 1976 Copyright Act, certain sound recordings may indeed qualify for
treatment as "works made for hire." In situations where a record company exercises
a high degree of control over an artist's activities in making a particular recording.
application of the multi-factor test derived from the common law of agency by the
U.S. Supreme Court in Community for Crcatice Non.Violcnce v. Reid, 490 U.S. 730
(1989), might yield the conclusion that the artist was an "employee" workinK within
the scope of his or her employment. There is little direct authority on how the
CCNV test should or would be applied to recording artists. But the general case law
suggests that courts will be grudging in applying it. to deprive artists of authorship
rights. Certainly, we would not expect them to do so as a uniform matter. Thus,
at least a significant number of recording artists are likely to be considered as
"independent contractors" in their relations with recording companies.

Material contributed by an independent contractor may be considered a "work
made for hire" under-and only under-the very specific circumstances defined in
the second paragraph of the Sec. 101 definition of a "work made for hire," As that
provision stood prior to the 1999 amendments, it referred to nine categories of
works, some of which could include particular sound recordings: A given educational
recording ordered specifically for use "as a test," for example, or one commissioned
exclusively or primarily for incorporation into a niovie or TV soundtrack, i.e., as a
"a part of (ani audiovisual work. In these isolated situations, if a proper form of
agreement has been executed, the "work made for hire" doctrine could apply.

Likewise, there may be particular situations in which a musical artist would be
considered as having contracted to provide a "contribution to a collective work" (a
particular kind of copyrightable "compilation" made up by combining a variety of
preexistin works). This might be so when, for example, a recording company con-
tracts with various artists for selections making up an "anthology album. However,
it would strain ordinary principles of statutory construction (to say nothing of com.
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mon sense) to extend this rubric to the individual musical selections making up a
an album of songs created as an artistic unit by a single recording artist.

Several courts applying pre-November 1999 law appear to have ruled out treating
typical recording artists' contributions to typical sound recording, as "wnrks mnde
for hire" on the basis of the second paragraph of the Sec. 101 definition, noting that
a sound recording does not fit into any of the nine categories of 'specially ordered
or commissioned' works. . . ." Singgers v. Real Authentic Sound. 77 F.Supp. 2d 57.
64 (D.D.C. 1999); ae also, Balla.s v. Tedesco. 41 F.Supp 2d 531. 541 (D.N.J. 1999).
Likewise, nothing In the legislative history of the 1976 Copyright Act supports a
suggestion that the nine categories were somehow intended to embrace sound re.
cordings in general. To the contrary, that history indicates that the categories rep-
resented targeted congressional responses to concerns expressed by particular copy-
right industries. Despite the fact that sound recordings had been a part of the
American copyright landscape since 1972, the sound recording industry apparently
did not seek or receive any such legislative concessions.

It is far from clear that recording companies would have received such conces-
sions, had they sought them prior to 1976--or that they should have been granted
them, belatedly, by way of the 1999 amendment to Sec. 101. SMlicitude for individ.
ual creative artists should be one of the hallmarks of the American copyi'ght sys-
tem, and the legislative history of the 1976 Copyright Act makes it clear that the
Congress recognized musical performers as creators whose "original nuthnrship"
helps to justify the protection of sound recordings under copyright. Likewise. it is
clear that the "termination of transfer" provisions of the Act were designed to safe.
gua'd the interests of individual creators. Termination provides a means by which
artists (or their successors) can reclaim previously alienated rights; in the unusual
ca:ies where the value of those rights has increased with time. it allows the renegnti-
atiin of the terms on which they will be commercially exploited in the future. These
are opportunities that should not been stripped away from any class of artists, in.
cluding musical performers, unless a high burden of justification hasl been met.

Ultimately. our copyright system exists to benefit the public by providing incen.
tives for the creation of new works. It accomplishes this by guaranteeing an eco.
nomic return to creators whose efforts achieve popular success. In the process that
your hearings will initiate, the recording industry should be required to justify the
1999 amendment by demonstrating what harm to consumers of recorded music
would flow from permitting recording artists (and their successors) to exercise their
termination rights as other "authors" of copyrighted works may choose to do. Among
the questions that we hope you will be able to answer are these:

o Wouldn't the decades during which assignments of musical artists' rights
would be in full effect, before any statutory opportunity to terminate those
grants arose, provide recording companies with an adequate opportunity in
which to recoup investments and realize profits, on successful sound record-
ings?

* Would the industry's ability to reinvest in developing new artists be adversely
affected if it is required to reconsider financial arrangements with those who
entered into disadvantageous contracts early in their careers, before their
work achieved popular recognition?

To conclude, the recent change in the Sec. 101 definition of a 'work made for hire"
represented a significant change in the law of copyright ownership. Moreover. it was
a change that derogated substantially from basic policies underlying our copyright
law. Such changes should be justified not only in terms of the economic interest of
those seeking them. but by reference the public interest that our copyright system
exists to serve. Thus, we welcome your committee's forthcoming inquiry into this

so - %
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particular change. If no compelling justification for it is shown, we respectfully urge
you to restore the pre-November 1999 definition.

Sincerely,
KEITH AOm (Oregonl,

ANN BARTOW (Daytonl,
JuLIm: E. COHEN (Georgetownl,

ROCIIELI.E DREYFUSS (NYU),
ERIc EASTON (Baltimorel,

CHRISTINE FARLEY (Americanil,
ToM FIEI.D (Franklin Piercel,

WILLIAM W. FISHER (Harvardl,
ERIC M. FREEDMAN (Hofstral,

LARRY HELFER (Loyolal,
PETFR JASZI (Amencanl,

DENNIS KRJALA (AHzona I,
ROBERT W. KREISs Dayton ,

MICIEAL LANDAU [Georgia _tate ,
MtsALL. LEAFFER [Indiana I,

JESSICA LITMAN (Wayne Statol,
PETER W. MARTIN (Cornell,

CHARLES McMmIs (Washington U),
PETER MENE.L (Berkeleyl.

CIIARLES NESSON (Harvardl,
L.R,\Y PATTERSON (Georgial.

DAVID POn (Templel,
JEROME. REICIMANv (Vanderbilt, Dukel,

MICHAEL RUSTAD (Suffolkl.
PAMEI., SAMUELSON (Berkeleyl,

ALFRED C. YEN [Boston Collegel,
DIANE L. ZI.NVIERIMIAN (NYI.

[institutional affiliations are indicated for identification only]

PREPARED STATEMENT OF BARRY BERGMAN, PRESIDENT, MUSIC MANAGERS FORUM

Mr. Chairman and members of the Committee, my name is Barry Bergman and
I am President of the Music Managers Forum, as well as a personal manager. The
Music Managers Forum is an association representing the interests of personal
managers and recording artists, with affiliates in 10 countries and branches in
many US cities including New York, Los Angeles, Nashville, Seattle, San Francisco,
Boston and Washington DC. Our membership consists of individual business people
who find, develop, nurture and guide the careers of recording artists, as well as
some artists who are self-managed.

We believe these hearings are a major step forward for artists and managers due
to the fact that until the formation of the MMF, there was no organization rep-
resenting the interests of featured artists and managers. Furthermore, we are an
organization comprised entirely of volunteers, so we do not have the money to hire
high priced attorneys and lobbyists to look after the interests of featured artists and
managers.

Therefore, we are grateful to have this opprtunity to submit testimony on behalf
of featured recording artists and our membership, who fully support the repeal of
the recent Copyright Amendment granting work or hire status to sound recordings.

Managers of recording artists have a unique perspective on this issue, as we un-
derstand tho nature of the recording artist/record company relationship better than
most. We effectively balance the interests of art and commerce every da y.

It has been noted that this controversial amendment was presented as a "tech-
nical correction" to existing copyright law. Our membership feels very strongly that
this amendment represents a substantial change to existing copyright law, and that
Congress has not been provided with enough information to make an.informed deci-
sion. Essentially, you have heard only one side of the story. I hope that by present-
ing the featured artist viewpoint, you will conclude that repeal of the amendment
is warranted, and further study and discussion is absolutely essential to fairly pro-
tect the interests of performers, while also addressing the concerns of the recording
industry.

Other distinguished panelists will provide detailed and varied explanations for
why the amendment should be repealed or let stand, while others may address the
dubious method by which the amendment was passed. I am going to focus solely
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on the point that the creations of featured recording artists are not "specially or-
dered or commissioned works" and that the recent amendment to the copyright law
contravenes the Intent of Congress when it amended the copyright law in 1976.

Copyright Law is based on the concept that onginal authorship and ownership re-
sults when an artist creates a work. The Copyright OMce logo is a circle with a pen
stretching through it, touching the other side of the circle, which signifies that copy-
right protection of the author starts the second the pen touches the page. In the
Instance of sound recordings, a recording artist is the original author and owner of
their performance when it is fixed for reproduction, whether on tape, a compact disc,
or as Thomas Edison originally invented, on a metal cylinder.

When the Copyright Act was amended in 1976, Congress recognized that, in cer-
tain limited cases, authors might be hired to create certain works, and in that
event, the employer would be the author and owner. This is what was intended in
the work made for hire provisions of the 1976 Coprght Act.

Congress and the copyright community worked diligently for years trying to de-
fine what would be and would not be a work made for hire. The interests of the
creators of the works were carefully weighed against the interests of the users of
copyrights. Eventually, a course of action was chosen which carved out very defined
exceptions to the rule that all works are originally owned by their creator.

Before the recent amendment was passed, there were two alternatives that could
designate sound recordings as works made for hire. The first was the traditional
employer/employee relationship. The recording industry does not contend this situa-
tion exists With featured artists. In fact, virtually all modern recording contracts
state explicitly that the artist is not an employee of the record company.

Since this alternative does not apply to featured recording artists, record compa-
nies now maintain that sound recordings are "specially ordered or commissioned
works," which is the second statutory alternative.

There is simply nothing in law or practice to support the record company conten.
tion that a featured artist album qualifies as a work made for hire. A work can only
be "specially ordered or commissioned" if it falls into one of nine very specific cat-
egories. For example, a work made for hire can be created when a book publisher
hires a translator, or a movie producer hires an actor. The key point is that the em-
ployer has a choice of who to hire to create the work, and the employer controls
most of the creative aspects. By limiting the categories in this way, Congress clearly
showed its intent to recognize only very narrowly defined situations where an em-
ployer could hire any one of many people to finish a creative process started by the
employer. Courts have uniformly upheld this narrow application of the work made
for hire principle.

Proponents of this amendment argue that a record is like a motion picture, and
since motion pictures are listed as a possible work made for hire, then a sound re-
cording should as well. This is not a proper analogy. The real analogy is between
recording artists and book authors. Like a recording artist, the author of a book cre.
ates the idea for the book, and starts the creative process well before walking into
a publisher's office. A publisher might offer the writer an advance, an editor to work
with, cover artwork, manufacturing, distribution and marketing services. These are
analogous to the services record companies offer artists. However, a publishing com-
pany is not deemed the author of a book, except in very limited circun..tances, such
as the creation of an encyclopedia.

By declaring that all sound recordings are eligible for work made for hire status,
the intent of the 1976 Copyright Law Amendment has been subverted by not carv-
ing out these limited exceptions. The vast majority of artists work for years creating
their music before a record company ever comes into their lives. Furthermore,
record companies do not generally tell artists, especially featured artists, what and
how to record, although they may provide guidance regarding marketability. Given
these circumstances, we believe classifying sound recordings of featured artists as
speciall ordered or commissioned works" is both legally and morally wrong.

We believe that managers and artists everywhere are willing to work with Con-
gress and the Recordin industry to carve out limited exceptions that better fit into
the work made for hire situation, taking into consideration the spirit of the original
law and the economic concerns of the recording industry. We ask that you repeal
this amendment, and let us have a negotiation where all interested parties are
present and accounted for. Then, and only then, will Congress have the opportunity
to consider legislation which is fairly negotiated and reflects the concerns of every-
one affected by the change.

Thank you very much for your consideration.
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This errata sheet is being prepared because the incorrect pre-
pared statement of the Honorable John Conyers, Jr., was printed
on page 11 of the original printing of this hearing.

The correct statement of Mr. Conyers follows:



PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN

We come here to deal with a subject about one group of creators that gets ripped
off more than anybody else in any industry: recording artists. It is about time we
separate the people in the recording industry from the recording artists. I keep
hearing from the recording industry telling me what the recording artists want. I
know a few recording artists, and we will be checking on this. This is appropriately
a sensitive subject.

Some people think this was an unintended consequence. People have been trying
to make this change for years, and there is nobody who is a veteran in this industry
that doesn't know that.

The problem that we have is not just about the process, but the actual results
surrounding the extension of the "work made for hire" doctrine into sound record-
ings. There may be different views on how substantive the change in fact is, but
there can be no disagreement that it is controversial and that it was made in a to-
tally.unrelated conference agreement dealing with satellite transmissions under sec-
tion 119 of the Copyright Act. There were no hearings, no markups, no consider-
ation of any kind by the members.

I guess it was put in duin daylight hours because that is when the Congress
brought the measure up. But I contend Mr. Chairman, that is not how this Com-
mittee and this Congress should be writing our intellectual property laws. The nor-
mal process is too important.

We should repeal this provision and start off by doing it right. That would be the
f&4 thing to do because there have been no hearings or discussion about it. Let's
agree to remove it and begin the process all over.

I believe that this change is a highly substantive one, and one that I strongly dis-
agree with. It has been said by many that the entire concept of work for hire is in-
consistent with the purpose of the constitutional framework on intellectual property.
It is the creative spirit, not big money, that creates original expression.

Substantively, this amendment terminates the copyright interests of recording
artists and turns them over permanently to the record companies. This means that
the artists, who actually record the songs, will never have the exclusive right to dis-
tribute, perform, or reproduce their own recordings. While the record companies and
recording artists disagree about whether the amendment really has any substantive
effect or just clarifies past practices, it should be noted that the Register of Copy-
rights, who is appearing before us today, has stated publicly that this change is far
from technical. I believe there is scant case authority to suggest this change is mere-
ly technical.


